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CURRENT EVENTS. 





Barspep Wire Fences.—A sharp contro- 
versy concerning barbed wire fences has re- 
cently been terminated in the Supreme Court 
of New Jersey. The defendant owned a field 
fenced with barbed wire, and the plaintiff 
kept in an adjoining pasture a valuable colt, 
which, coming into contact with the barbed 
wire, was so badly injured that it had to be 
killed. It seems that the argument ‘of the 
case, like the subject-matter, was quite 
pointed, for the newspaper report says: 

‘* Counsel for the plaintiff argued that the 
barbed wire fence was an invention of the 
devil, and was, therefore entitled to no con- 
sideration in court. Judge Magil in a meas- 
ure upheld him, declaring that the right and 
duty of the owner is to put up a suitable and 
proper barrier to prevent the incursions of 
his neighbor’s cattle, and to keep within his 
own inclosure his own animals. But that 
right is subject to the duty which the owner, 
in common with every one else, owes to his 
neighbor; that duty is to so use his own 
property as to do no injury to the property 
belonging to another. The duty which the 
owner who erects a fence owes to his neigh- 
bor is a duty to be performed with reference 
to the use of the adjoining land; and if that 
use be inthe way of pasturage for horses or 
cattle, it must be with reference to the habits 
of such animals in their disposition to break 
through, and no owner has a right to erect 
such a barrier, or to incorporate in it that 
which, in view of the natural habits and dis- 
positions of such animals as would naturally 
be kept on the adjoining land, would be dan- 
gerous and likely to produce injury. The 
judge held that the plaintiff is entitled to 
recover, although he had bailed his colt to 
the adjoining owner to be kept at pasturage, 
and although that owner knew of the exist- 
ence of this wire fence.’’ 

If, however, the owner of the adjoining 
pasture in which the colt was domiciled had 
‘* joined fences,’’ as they say in the West, 
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with the owner of the barbed wire fence, or, 
in other words, if the wire fence was by 
agreement, express or implied, a partition 
fence, the ruling of the court could hardly 
be sustained, for the catastrophe was as much 
the fault of the owner of the colt, or his 
agent and bailee as of the defendant himself. 
We will look with much interest for the full 
report of the case. The newspaper account 
of it concludes as follows: 

‘* The case will doubtless be appealed, as 
the barbed wire manufacturers cannot afford 
to let such an injurious decision stand uncon- 
tested, if there is any hope of having it re- 
versed. The plea will doubtless be set up 
that the barbed wire, from its cheapness, 
convenience and practicability is a necessity ; 
that it is with few exceptions harmless, and 
that in this case nothing but the total de- 
pravity was at fault for the injury. The 
case will be watched with no little interest, 
and especially at the West, where barbed 
wire is used almost exclusively for fencing.’’ 





Tue Inpian in Law.—In a recent number 
of this JournaL,'! we took occasion to com- 
ment on the abnormal and peculiar relations 
which the Indians within the limit of the 
United States bear to the general government. 
It was a case, as our readers may remember, 
in which a federal court decided that an 
American citizen, resident in the ‘‘ Indian 
Nation,’’ was not amenable to the courts of 
that nation for (alleged) crimes committed 
within their territorial jurisdiction. Upon 
this principle the federal court discharged, 
upon habeas corpus, a person who had been 
not only accused, but duly convicted of arson 
by the Indian court. 

Our attention has been recently attracted 
to another case also in a federal court, which 
involves not the rights of collective bodies 
of aborigines, as ‘‘tribes’’ or ‘‘ nations,’’ 
but individual rights, and apparently involves 
the question whether an individual Indian 
has, individually, any rights whatever which 
any court is bound to respect. The general 
policy of the government has been to deal 
with these people in masses and not severally, 
and so far asour information extends none of 
them have ever appeared individually in an 
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American court, except on the wrong side of 
the docket as defendant, and on the wrong 
(criminal) side of the court. The case now 
under consideration is that of an Indian 
plaintiff. It seems that, on January 7, 1887, 
was partially argued before Judge Nelson 
in the United States Court at St. Paul, Minn., 
the case of Beaulieau v. Sheehan, anaction in 
which the plaintiff claimed $10,000 damages, 
because the defendant, acting as Indian 
agent ejected him from the White Earth res- 
ervation and confiscated his printing estab- 
lishment. The plaintiff is described as ‘‘a 
well-known deputy United States marshal, 
who has a strain of Indian blood in his veins, 
and is a member of the Chippewa tribe.’’ 
The case was before the court upon a motion 
to dismiss for want of jurisdiction. It seems 
that Sheehan professed to be acting under an 
order from his superior, the Indian com- 
missioner, who claimed the right to remove 
any Indian from a reservation whenever in 
his discretion it may seem desirable. The 
confiscation of the property, as well as the 
eviction of the Indian, was justified under a 


. statute of 1858,? granting these extraordinary 


powers to the Indian commissioner and his 
subordinates. 

This case, which will no doubt in the course 
of time reach the Supreme Court of the United 
States, will present several questions of much 
interest, first, whether an Indian can sue a 
white man in a court of the United States at 
all; second, if he can, can he sue an officer 
of the United States and require him to an- 
swer in a federal court for acts which he has 
done under color of his office, and in (alleged) 
discharge of his official duty; third, whether 
a federal court will, at the instance of an 
Indian and in his interest, take jurisdiction of 
the official acts of the officers of the depart- 
ment of the interior, and inquire whether 
they have discharged their duties according 
to law, or abused the powers intrusted to 
them, to the detriment and oppression of a 
dependent and helpless class of people. 

These are interesting questions, and as we 
are told that the case, howsoever it may be 
decided in the lower court, will be carried 
to the Supreme Court of the United States. 
We will be gratified to see these points de- 
finitely settled by the highest judicial au- 
thority of the nation. 


2 Rev. Stat. U. S., § 2149. 





For that pleasure, however, we will prob- 
ably have to wait a long, long time, for it is 
said that the docket of the supreme court is 
four years in arrears, and to expect of con- 
gress any relief of the court at any early day 
would be to indulge too hopeful a spirit. 








NOTES OF RECENT DECISIONS. 





Equity InsuncTION—MERCANTILE AGENCY 
—PUBLICATIONS OF Business STanpING.—In a 
recent short but interesting case,! the Supreme 
Judicial Court of Massachusetts decided that 
it is not within the jurisdiction of courts of 
equity to prevent by injunction the publica- 
tion by one person of statements relating to 
the business character and standing of an- 
other, or of the continuation of such publi- 
cation if already commenced. 

The facts were that defendants conducted 
the business of a mercantile agency, and in 
their books and circulars had included the 
name and business reputation of the plaintiff 
for the information of their patrons. This 
was distasteful to the plaintiff, and he filed 
the bill under consideration praying to have 
the publication of statements referring to him 
discontinued, and the defendants enjoined 
from such further publications. His applica- 
tion was founded upon two grounds: first, 
that everyone has a right of property in his 
name and business reputation; and, second, 
that no one can lawfully make the name and 
business reputation of another person his 
business, for purposes of personal profit, 
without that other person’s consent. 
Upon these two propositions was founded his 


- claim to relief. The court however dismissed 


the bill, saying: ‘‘It is not within the jurisdic- 
tion of a court of equity to restrain, by in- 
junction, representations as to the character 
and standing of the plaintiff or as to his 
property, although such representations may 
be false, if there is no breach of trust or of 
contract involved.” The bill before us alleges 
that the defendants have published, and in- 
tend to publish in the future, the name and 


1 Raymond v. Russell, 9 N. E. Rep. 544. 

2 Boston Diatite Co. v. Florence Manuf’g Co., 114 
Mass. 69, and cases cited; Whitehead v. Kitson, 119 
Mass. 484; Prudential Assur. Co. v. Knott, L. R. 10 
Ch. 142. 
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business standing of the plaintiff in the 
records and books of a mercantile agency. 
It does not even allege that the representa- 
tions are false or malicious. If he has any 
remedy, which we do not mean to intimate, 
it is by an action at law. The bill does not 
state a case within the equity jurisdiction of 
the court.’’ 

From this ruling it is manifest that the 
plaintiff’s right to the silence of the defend- 
ants, if he had any such right at all, is of 
that class of imperfect obligations which the 
law does not pretend to enforce. A man may 
well have, as the plaintiff expressed it, ‘‘a 
right of property in his name and business 
reputation,’’ but that gives him no power to 
impose silence on those subjects upon his 
neighbor. The case shows, what needed no 
demonstration, that the world has not yet 
sufficiently advanced to incorporate into its 
laws what is sometimes called the eleventh 
commandment—‘‘mind your own business, 
and let alone that of everybody else.’’ 





Fraup — Fase RerresentaTions — Hus- 
BAND AND WiFE—Deceit—ActTIon By WIFE. 
—On the last day of last year, the Supreme 
Court of Maine decided a case! of some in- 
terest relating to the degree of liability in- 
curred by horse-dealers in their oratory re- 
commending the animals they sell. The rule 
laid down by the court in this case strikes 
us as very mild and charitable to the vendor. 
The defendant had sold to the husband of 
the plaintiff a horse which, in addition to the 
usual perfections ascribed by dealers to the 
animals they sell, falsely represented to the 
husband that the horse was safe and kind. 
Eighteen days thereafter the horse signally 
falsified the recommendation of the vendor 
by running away with the vehicle, in which 
the plaintiff and her husband were driving, 
and the consequence was that she was seri- 
ously injured. In her complaint she did not 
claim that any contractual relations existed 
between her and the defendant, but avers 
that the false representations, which amounted 
to deceit, constituted a tort upon her, and, 
by reason of her reliance upon these state- 
ments, the deceit so practiced upon her hus- 
band was a tort upon her, was the direct 


1 Carter v. Harden, 7 Atl. Rep. 392. 





proximate came of her injury, and entitled 
her to damages. 

The court, however, took a different view 
of the matter, holding that the case chiefly re- 
lied upon the plaintiff? was not applicable. 
In that case the vendor of a gun, knowing it 
was to be used by the vendee and his son, 
falsely represented it as a good gun, but it 
exploded in the hands of the son, and the 
vendor was held liable in damages. In the 
case under consideration, the court did not un- 
derstand from the evidence that the horse was 
being purchased for the wife or for her use, 
and, therefore, was not liable to her. The 
rule on this subject was well statedsby Baron 
Parke, in Longmeid v. Holliday,® who said, 
referring to the preceding case of Langridge 
v. Levy,* that the principle of that case is 
that ‘‘if any one knowingly tells a falsehood 
with intent to induce another to do an act 
which results in loss, he is liable to that per- 
son in an action of deceit.’’ The evidence, 
as the court states it, supports the conclusion 
reached, but it may be remarked that, if the 
defendant had, as the plaintiff alleges, stated 


that the horse was ‘‘a egood family horse,’’ 
knowing that the purchaser had a wife and 


children, her case would have been complete ; 
for from that statement it would be inferred 
that he expected and intended that the horse 
would be used as ‘‘good family horses’’ usu- 
ally are by wife and children, as well as by 
the head of the family himself. The opinion 
of the court concludes as follows. 

In the case at bar the alleged cause is evi- 
dently too remote, in time, place, and se- 
quence, to be the direct, proximate cause of 
the plaintiff’s injury, and she has not shown 
that the defendant told any falsehood with 
the intent that she should act upon it. 

2 Langridge v. Levy, 2 Mees& Wels. 519. 

3 6 Exch. 766. 

4 Supra. 





POWER OF A CORPORATION TO RE- 
MOVE DIRECTORS FOR CAUSE. 





The power of a corporation to remove its 
officers for cause, is technically called the 
power of amotion. Closely allied to it, and 
sometimes confounded with it, is the power of 
disfranchisement. This latter is the right 
which a corporation possesses of expelling its 
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members for certain offenses, thus depriving 
them of their franchise as corporators. Many 
of the older cases and, also, some of the 
more recent ones, speak of amotion and dis- 
franchisement as_ interchangeable terms. 
But they are essentially and in principle dif- 
ferent. Amotion relates only toa removal 
from office, and does not affect the right of 
the party amoved to remain a member of the 
corporation. Disfranchisement, however, re- 
lates only to members and their rights in the 
franchise. Now, since a corporator’s right 
in the franchise (depending in the case of 
most private corporations on the ownership 
of stock) is an absolute private right, while 
his right to hold office is not necessarily 
absolute, but concerns as well the welfare 
of the corporation; it follows that the 
corporation would have greater power to 
deprive one of his office than of his franchise. 
Or, to speak more accurately, that the causes 
for which amotion will lie are more numer- 
ous and less carefully restricted by the 
courts than those for which a member may 
_ be disfranchised.'| This constitutes the chief 
difference between amotion and disfranchise- 
ment. In‘ most other respects—as in the 
mode of exercising the powers and the reme- 
dies for a wrongful exercise—the rules are 
the same. It is my purpose to consider only 
the doctrines relating to the power of amotion, 
as possessed by private corporations, and to 
apply these to the immediate subject of this 
paper. 

All private corporations, unless perhaps 
literary and eleemosynary ones, possess im- 
pliedly the power of amotion. Considera- 
tions of public policy require that the officers 
and agents, through whom alone a corpora- 
tion can act and transact its business, should 
be under its ultimate supervision and control. 
And, hence, this power is cunsidered as nec- 
essary to the good order and government of 
corporate bodies, as is the power of making 
by-laws.” 

Chancellor Kent mentions the power of 
amotion as one of the ordinary incidents of 
every corporation ;* but this probably needs 
some qualification. In the case of private 


1 Willcock on Mun. Corp., 270-276; Angell & Ames 
on Corporations, §§ 408, 409, and note 6; 
Philadelphia Olub, 50 Penn. St. 107. 

2 Rex v. Richardson, 1 Burr. 517; Evans v. Phil. 
Club, 50 Penn. St. 107, 117. 

8 2 Com. 277. 


Evans v. 





eleemosynary corporations, and others of a 
similar character, where a visitatorial power 
is vested in a founder or in trustees, such 
founder or trustees would possess the power 
to amove other corporate officers as a part of 
the visitatorial power, and the corporation 
itself would have no power of amotion.? But 
as to all corporations, other than those which 
are subject to such visitatorial power, the 
statement of Chancellor Kent is believed to 
be accurate. 

Nevertheless, this power of amotion can- 
not be arbitrarily exercised. As it is given 
to corporations from considerations of public 
policy, the courts will not imply a power to 
amove corporate officers where no good rea- 
son for removal exists; and, hence, the limi- 
tation is established that amotion lies only for 
reasonable cause.® ‘This, however, must not 
be taken as denying to a corporation power 
to discharge its servants and agents in the 
same way and under the same circumstances 
that private persons may. For a distinction 
must be observed between mere ministerial 
officers and such as are of the essence of the 
corporation. The term amotion, when prop- 
erly used, refers only to a removal of the lat- 
ter. The former, or mere ministerial officers, 
are appointed during the pleasure of the cor- 
poration and, unless some contract obligation 
prevents, may be legally discharged from of- 
fice at any time. In the case of such an officer, 
no formal proceedings, such as notice, hear- 
nigs, charges, etc. ,are necessary ; and even the 
appointment of another to the place of itself 
effects a removal.® But those officers who are 
of the essence of the corporation, that is, who 
have such voice or office in the management 
and direction of the corporation that without 
them its business could not be carried on, 
as directors of private corporations or alder- 
men in municipal corporations—these can- 
not be amoved except for certain specified 
causes, and then only after proceedings duly 
had for the purpose. 

Using the term amotion, then, as applying 
only to a removal of this latter class of of- 
ficers, we proceed to inquire what causes are 
sufficient to justify an amotion The lead- 


4 See opinion of Mr. Justice Story in Darmouth Col- 
lege Case 4 Wheat. pp. 675, 676. 

5 Fuller v. Plainfield Academic School, 6 Conn. 5382. 

6 Angell & Ames on Corporations, §§ 426, 429;Rex. v. 
Canterbury, 11 Mod. 403. 
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ing case upon this subject is Rex v. Richard- 
son, 1 Burr. 517, in which Lord Mansfield 
classified these causes as follows: ‘“There are 
three sorts of offenses for which an officer or 
corporator may be discharged. 

First. Such as have no immediate relation 
to his office, but are in themselves of so in- 
famous a nature as to render the offender 
unfit to execute any public franchise. 

Second. Such as are only against his oath, 
and the duty of his office as a corporator; 
and amount to breaches of the tacit condition 
annexed to his franchise or office. 

Third. Offenses of a mixed nature; as 
being an offense not only against the duty of 
his office, but alsoa matter indictable at com- 
mon law.’’ 

This classification was made, of course, 
with especiaf reference to the case then be- 
fore the court, which was that of an old En- 
glish municipal corporation; but it has been 
adopted in cases of private corporations in 
this coufitry,’ and, so far as we have been 
able to learn, has never been repudiated. It 
may, then, be considered as established that 
no offense will justify an amotion, unless it 
can be brought within one of these three 
classes. 

In order to warrant an amotion for an 
offense of the first class, there must be a pre- 
vious conviction by a jury according to the 
law of the land; unless the offender leaves 
the country before conviction, in which case 
the legal presumption of guilt is so strong as 
to justify a proceeding at once to amove.*® 
For the second class, the offender must be 
tried by the corporation itself. While as to 
the third class of offenses the prevailing 
opinion seems to be that, if the act is crim- 
inal and single in its nature, so that a con- 
viction or acquittal in the courts of law will 
necessarily determine the guilt or innocence 
of the party, there must be a conviction ; but 
otherwise there may be a removal without, or 
independent of, a conviction." 

The foregoing remarks as to the causes of 
amotion and mode of trial apply, of course, 
only when the subject is not regulated by the 
charter of the corporation. When this in- 

7 Evans v. Philadelphia Club, 50 Penn. St. 107, 114; 
Com. v. St. Patricks Society, 2 Binn. 441; State vy. 
Chamber of Commerce, 20 Wis. 63. 

8 Potter on Corporations, § 725. 


9 Td. 
10 Dillon on Mun. Corp., § 189 and note 3. 





strument prescribes the terms and conditions 
under which the power can be exercised its 
provisions must be pursued." But when, 
however, the charter enumerates certain 
causes for which a motion will lie, whether 
this excludes the power to amove for causes 
not enumerated, would depend on the legis- 
lative intent, as gathered from the whole 
charter. For instance, where power was given 
to appoint ‘‘subject to removal only for, etc,’’ 
this was held to limit the power of removal to 
the specified causes.” 

Having ascertained, now, what causes are 
considered sufficient for anoving corporate 
officers, the next inquiry is, how is an amo- 
tion effected? The mere fact that a sufficient 
reason for removal exists does not of itself 
amount to an amotion. Due proceedings 
must be had by the corporation to determine 
the right to the office. These proceedings 
are necessarily adverse in their character, 
and the spirit of the common law will not 
allow them to be taken in such a way as to 
deprive a party of any valid defense or un- 
justly oppress him. In general, the follow- 
ing steps are necessary to anamotion: First, 
charges should be made setting forth with 
substantial accuracy the grounds of com- 
plaint, and a reasonable notice of these 
charges and of the time and place of hear- 
ing them should be given to the party 
accused. Then a hearing of the evidence in 
support of the charges should be had, and 
an opportunity given to the party of making 
his defense, either in person or by counsel; 
and, finally, a sentence of the loss of the 
right to the office should be pronounced.” 

Where, however, an officer is amoved be- 
cause convicted of an infamous offense, it 
would not be necessary to prefer charges 
against him and have a hearing upon them 
before the corporation, for the conviction in 
a court of law takes the place of this. In 
such a case, a vote passing a resolution recit- 
ing the offense and conviction, and declaring 
the right to the office forfeited is all that is 
required.“ But where the corporation itself 


ll State v. Vincennes University, 5 ind. 77, 89; State 
v. Bryce, 7 Ohio, pt. 2, pp. 82, 83. 

12 State v. Higgins, 15 Ill. 110. 

13 State v. Vincennes University, 5 Ind. 89, 90; 
State v. Bryce, 7 Ohio, pt. 2, p. 82; State v. Adams, 44 
Mo. 586, 587; Dillon on Mun. Corp., § 188. 

4 Angell & Ames on Corp., § 422. 
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tries the offender in the first instance all the 
steps above given must be taken, unless 
waived by the party who would have a right 
to complain. Notice may be waived by vol- 
untarily appearing and making a defense. A 
hearing may be waived by a voluntary con- 
fession of guilt before the corporation; and, 


,in general, any right to'complain of the in- 


formality or insufficiency of the proceedings 
may be waived by voluntarily and intention- 
ally relinquishing it, or by doing any act 
from which such voluntary and intentional 
relinquishment can be implied. 

The power of amotion, as thus described 
and exercised, is inherent in the corporation 
itself and cannot be delegated to a select 
body, unless such delegation is authorized by 
the charter.” Neither can a court of equity 
assume jurisdiction to amove a corporate offi- 
cer. This doctrine is well illustrated by the 
case of Neall v. Hill, 16 Cal. 146, where the 
plaintiff, a stockholder in the Gold Hill and 
Bear River Water Co., filed a bill in equity 
against the corporation and its directors, al- 
leging, as to the latter, fraud, mismanage- 
ment and collision, for the purpose of de- 
preciating the value of the stock and getting 
it all into their own hands, and praying for 
the removal of one of them and for an ac- 
count and settlement of the affairs of the 
corporation. It was held that the court had 
no jurisdiction to grant the relief prayed for, 
because the power of removing such officers 
belonged to the corporation alone. For the 
same reason it was held in a recent case, that 
an injunction indefinitely suspending an of- 
ficer of a corporation from the exercise of the 
duties of hls office could not be sustained, 
since that was only an indirect mode of ef- 
fecting his removal. These cases simply 
confirm the general doctrine that the power 
of amotion, if exercised at all, must be exer- 
cised by the corporation itself, and they do 
not encroach upon the general supervisory 
power of courts of chancery over corpora- 
tions. In proper cases, such courts undoubt- 
edly have power practically to remove all 
the officers of a corporation by the appoint- 
ment of a receiver; but this is something en- 


_ tirely different from an exercise of a naked 


power to amove an officer for some offense 


1 State v. Chamber of Commerce, 20 Wis. 63-73. 
16 Griffin v. St. Louis Wine & Fruit Growers’ As- 
sociation, 4 Mo. App. 595, 596. 





against the corporation or the law of the land. 

When an amotion is legal and authorized, 
the office becomes ipso facto vacant from the 
time the amotion is declared. All subsequent 
acts of the person amoved are unauthorized 
and, as a general rule, are not binding upon 
the corporation. If, however, the corpora- 
tion permits him to act, his acts would, as re- 
spects third parties, stand on the same foot- 
ing as those of an officer de facto, and would 
bind the corporation.” An amotion from one 
office does not affect the right of the person 
amoved to another office, nor does it deprive 
him of his franchise as a corporator. It 
simply determines his right to that particular 
office, leaving all other rights in and against 
the corporation untouched. 

Where the removal from office is unauthor- 
ized, either because the cause is . insufficient 
or because the necessary proceedings 
have not been taken, the party removed is 
entitled to a mandamus restoring him to 
office."* This restoration is accomplished by 
enjoining the amoving body from opposing 
his right to transact the duties and enjoy the 
benefits pertaining to the office. The effect 
of this is not to create him an officer de novo 
and give him a new title, but it simply re- 
places him in the situation in which he stood 
before the attempted amotion. When the 
amotion is for a sufficient cause, but the pro- 
ceedings are irregular, the courts will not 
generally issue a mandamus compelling this 
restoration; for, if restored, the officer could 
be amoved again and, hence, the order of the 
court would be without useful and practical 
effect.” But whenever arestoration is granted, 
itis as if no amotion had taken place; and, 
hence, all official acts of the party amoved, 
between the time of the pretended amotion 
and his restoration, are legal and binding on 
the corporation.” 

From this review of the law relating to 
amotion, we draw the following general con- 
clusions concerning the immediate subject of 
this paper: 

First. A corporation has the power, unless 


17 Dillon on Mun. Corp., § 194 and note. 

1 Fuller v. Plainfield Academic School, 6 Conn. 
532; Sibley v. Cartaret Club of Elizabeth, 40 N. J. Law, 
295; State v. Chamber of Commerce, 20 Wis. 73. 

19 Dillon on Mun. Corp., § 192: Rex v. Griffiths, 5B. 
& Ald. 735. 

20 Angell and Ames on Corp. § 431. 
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otherwise provided in its charter, to remove 
its directors for cause. 

Second. Such cause must be reasonable 
and sufficient, and is so when it consists of 
either (1) the commission of an infamous 
offense, or (2) a violation of official duty so 
gross as to amount to a breach of the tacit 
condition annexed to the office, or (3) an 
offense constituting not only a breach of 
official duty, but also matter indictable at 
common law. 

Third. This power of amotion must be ex- 
ercised by the corporation itself, and due 
notice of the charges against him and reasona- 
ble opportunity for answering the same, must 
be given to the director sought to be amoved. 

Fourth. The amotion, if authorized and 
regular, terminates such director’s right to 
his office, but does not affect his franchise as 
a member, or other rights in or against the 
corporation. 

Fifth. If the amotion is unauthorized or 
irregular, he is entitled to be restored to the 
office by mandamus. 

Wituram E. Taccorrt. 

Cleveland, Ohio. 





TITLE TO PROPERTY OBTAINED BY 
FALSE PRETENSES. 





A very recent decision of the court of ap- 
peal has overruled a case which has come to 
be accepted as good law on this subject, and 
in calling attention to that decicion we take 
the opportunity of noticing the more import- 
ant of the modern cases. 

The first of these is the well-known 
case of Lindsay v. Cundy.' The facts of 
that case were as follows. As Blenkarn 
took premises at 37 Wgod street, London, 
and wrote to the pl@ntiffs at Belfast, 
ordering goods of them. The letters were 
dated 37 Wood street, and signed A Blen- 
karn & Co., but in such a way as to look like 
A. Blenkiron & Co., of which name there 
was a long-established firm at 123 Wood 
street. One of the plaintiffs had known 
something of this firm, and the plaintiffs en- 
tered into a correspondence with Blenkarn 
and ultimately supplied the goods ordered, 


11Q. B. D. 348; in C. A.2Q. B. D. 96; in H. L. 3 
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addressing the letters and goods to A. Blenk- 
iron & Co., 37 Wood street. The fraud 
having been discovered, Blenkarn was in- 
dicted and convicted of obtaining the goods 
by false pretenses. Before the conviction, 
the defendants had bona jide purchased the 
goods of Blenkarn and re-sold them to other 
persons. After the conviction the plaintiffs 
brought an action against the defendants for 
wrongful conversion of the goods. The 
Queen’s Bench Division considered that the 
defendants were entitled to judgment in the 
action on the ground that, as the plaintiff in- 
tended to deal with the person at 37 Wood 
street (although they thought him other than 
he was), and sent the goods to him, the prop- 
erty in the goods passed, subject to be di- 
vested while in Blenkarn’s hands, or in the 
hands of a purchaser with notice of the fraud ; 
and that the defendants, therefore, having 
purchased bona fide, acquired a good title. 
The court also held further that the title ac- 
quired under 24 & 25 Vict., c. 96s. 100, by 
the owner of the property, dated from the 
conviction, and had no relation back to the 
original fraud ; and that, the defendants hav- 
ing parted with the goods when they had a 
good title, the plaintiffs could recover neither 
the goods nor the proceeds. This decision 
was reversed by the court of appeal, whose 
judgment was affirmed by the house of lords. 
The law was thus stated by the Lord Chan- 
cellor (Lord Cairns): ‘‘The purchaser of a 
chattel takes the chattel, as a general rule, 
subject to what may turn out to be certain in- 
firmities in the title. If he purchases the 
chattel in market overt, he obtains a title 
which’is good against all the world; but if he 
does not purchase the chattel in market overt, 
and if it turns out that the chattel has been 
found by the person who professed to sell it, 
the purchaser will not obtain a title good as 
against the real owner. If it turns out that 
the chattel has been stolen by the person who 
has professed to sell it, the purchaser will not 
obtain a title. If it turns out that the chat- 
tel has come into the hands of the person 
who professed to sell it by a de facto con- 
tract, that is to say, a contract which has pur- 
ported to pass the property to him from the 
owner of the property, there the purchaser 
will obtain a good title, even although after- 
wards it should appear that there were cir- 
cumstances connected with that contract 
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which would enable the original owner to re- 
duce it and to set it aside, because these cir- 
cumstances, so enabling the original owner of 
the goods, or of the chattel, to reduce the 
contract and to set it aside, will not be al- 
lowed to interfere with a title for valuable 
consideration obtained by some third party 
during the interval while the contract re- 
mained unreduced.’’ Applying these prin- 
ciples to the case before them, the house of 
lords held that no contract had been made 
with Blenkarn, that even a temporary prop- 
erty in the goods never passed to him, so that 
he never had a possessory title which he could 
transfer to the defendants, who were conse- 
quently liable to the plaintiffs for the value of 
the goods. It will be observed that the dif- 
ference between this judgment and that in 
the court below consisted in the view taken 
of the facts. The court below held that there 
had been a contract; the house of lords held 
there had been no contract at all. And it 
should be noticed that nothing was said by 
the court of appeal or by the house of lords 
upon the construction placed by the Queen’s 
Bench Division upon the 24 & 25 Vict. c. 96, 
s. 100. That construction remained unre- 
versed, and, therefore, applicable to a case 
where there had been a contract induced by 
false pretenses followed by a conviction for 
obtaining goods by false pretenses. 

The next case which falls to be noticed is 
that of Moyce v. Newington.” There W 
purchased and obtained delivery of certain 
sheep from the defendant by false pretenses. 
The plaintiff purchased the sheep from W, 
and paid W for them without knowledge of 
the fraud, the defendant having done nothing 
inthe meantime to avoid the contract between 
himself and W. The defendant finding that 
the sheep were on the plaintiff's premises, 
retook possession of them, W _ having 
in the meantime been convicted of ob- 
taining the sheep by false pretenses on 
the prosecution of the defendant. The 
plaintiff brought an action for the wrongful 
conversion of the sheep. The Queen’s 
Bench Division held that the effect of the 24 
& 25 Vict. c. 96, s. 100, was not to revest the 
property in the sheep in the defendant 
against the plaintiff, who had acquired a good 
title to them before the conviction, and con- 
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sequently that the defendant was liable in an 
action by the plaintiff for the value of the 
sheep. ‘‘The language of 24 & 25 Vict. c. 
96, s. 100, applies,’’ said Cockburn, C. J., 
‘and is obviously intended to apply to cases, 
and to these only, in which possession has 
been obtained without the property passing. 
This was the construction put on the statute 
by this court in Lindsay v. Cundy;* and 
though the view then taken by the court on 
the primary question, as to whether a con- 
tract had been made by the sellers with the 
person obtaining the goods, was reversed on 
appeal, the second ground of the judgment, 
which is the one immediately applicable to 
the present case, remains unshaken, and we 
have no hesitation in adhering to it.’’ 

This decision has been accepted as good 
law since 1878, but it has at length been 
overruled by the court of appeal.‘ The court 
decided that, by virtue of the 24 & 25 Vict. c. 
96, s. 100, when a sale of goods has been 
induced by false pretenses and the owner of 
the goods has prosecuted the thief to convic- 
tion, his property in the goods revests on the 
conviction, and he can then recover them 
from the person in whose possession they 
are, even though that person had before the 
conviction bought them in market overt or 
otherwise without notice of the fraud; and it 
is not necessary as a condition precedent to 
the recovery of the goods, that the original 
owner should have obtained an order of res- 
titution. The facts of the case were shortly 
as follows. One H obtained goods by false 
pretenses from G, and pawned them to D; D 
sent them to S to be warehoused and sold, 
and they were eventually sold by S to B. 
The sale took place in the city of London, 
and the warehouse of S was, therefore, market 
overt. G and B both claimed the goods from 
S, and an interpl@ader issue was tried be- 
tween them, the result being as above stated. 
We quote the following extract from the 
judgment from Lord Esher, M. R., as it is re- 
ported in the Times Law Reports, p. 186: 
—‘‘If a thief sold goods in market overt, the 
property in the goods vested in the purchaser 
and passed away from the person from whom 
the goods were stolen. Then the statute 
came in. Now, if the goods were not sold in 
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market overt the statute was not wanted, 
because the thief could give no property to 
any one; therefore, the statute was only 
wanted in the case of goods sold in market 
overt. Then, in order to stimulate the per- 
son from whom the goods were stolen to 
prosecute, the legislature stepped in and 
gave him the goods again. It was a hard 
case on two innocent parties, but the legis- 
lature thought it best in the public interest 
that, if the person from whom the goods were 
stolen prosecuted the thief to conviction, the 
property should be restored to him, and the 
court might in iis discretion make an order 
for the restitution of the property. * * 
The property had passed to the person who 
bought it in market overt, but upon convic- 
tion it was to be restored to the original 
owner. * * As to false pretenses there 
were two classes: First, where there was a 
false pretense but no contract of sale; then 
no property passed, and the statute was not 
required for such a case as that. Secondly, 
where there was a contract of sale induced 
by false pretenses; there it had been held 
that the property passed by the contract, but 
the contract was voidable and was good until 
avoided; but it was also held that it could 
not be avoided once the property had passed 
into the hands of a bona jide purchaser for 
value without notice. Now it was only in 
the last case that the statute was required. 
The statute must have some meaning when 
applied to false pretenses; and, therefore, it 
applied where the goods had passed, by a 
contract of sale, to a fraudulent person, and 
had got into an innocent third person’s;hands 
for value.’’ And the court formally over- 
ruled Moyce vy. Newington.” 

This is avery important decision, and we 
are glad to learn from the reports that exe- 
cution was stayed, to enable the unsuccessful 
party to appeal to the House of Lords.—/us- 
tice of The Peace, Eng. 


5 Supra. 


———— 





EMPLOYER AND EMPLOYEE — CONTINUANCE 
IN SERVICE AFTER NOTICE OF DEFECTIVE 
APPLIANCES — CONTRIBUTORY NEGLI- 
GENCE. 


EUREKA COMPANY V. BASS, ADM’R. 





Supreme Court of Alabama, December Term, 1886-87. 

1. The employer is bound to use due care and dili- 
gence, not only in furnishing the first instance, but 
also in maintaining suitable and safe materials, ma- 
chinery and instrumentalities, for the work or duty 
required of his employees, and is ordinarily liable 
for any injury resulting from the neglect of this duty;° 
but he is under no obligation to take any better care 
of the employee than the latter may be reasonably ex- 
pected to take of himself, who assumes, on entering in 
the service, all the usual and ordinary risks of the em- 
ployment. 


2. Whether the deceased employee, who was en- 
gaged in blasting the rock with dynamite in the em- 
ployer’s mine, and was killed by the explosion ofa 
dynamite cartridge, was guilty of negligence in pre- 
maturely entering the mine twenty minutes after the 
fuse had been lighted, while cartridges generally ex- 
ploded two or three minutes after the fuse was lighted, 
is not a question of law, but was properly submitted 
tothe jury as a question of fact. 


3. If the employee, whiie engaged in the service, ac- 
quires knowledge of any defect in the materials, ma- 
chinery or instrumentalities used, and notice thereby 
of an increased risk or danger, and afterwards con- 
tinues in the service without objection or notice to the 
employer, he assumes the inereased risk himself; but 
he may notify the employer of the defect and continue 
in the service fora reasonable time, relying on the 
employer’s promise to remedy the defect; yet, if the 
defect is not remedied within the promised time his 
further continuance in the service is at his own risk, 
and he is guilty of contributory negligence. 


4. When the employer is a private corporation the 
duty to furnish and maintain’suitable appliances and 
instrumentalities is corporate, although necessarily 
intrusted to an agent or agents; and notice of a defect, 
given to an agent in charge, binds the corporation. 


5. A witness having testified as to the manner in 
which the holes in the rock were drilled and prepared 
for the cartridges may be asked whether, at the time . 
of the accident, the holes were “‘properly charged’”’ be- 
fore the fuse was ignited, that being a collective fact, 
and not a mere opinion; but not “‘within what time 
would it be safe to return to a hole charged with a 
dynamite cartridge which had failed to explode.” 


Appeal from Birmingham City Court. 

SOMERVILLE, J., delivered the opinion of the 
court: 

The action is brought for the alleged negligent 
killing of plaintiff’s intestate, one Moyle, an em- 
ployee of the defendant, which occurred while the 
deceased was engaged in superintending the 
blasting of iron-ore in the defendant’s mine, and 
was produced by the explosion of dynamite used 
in the process of blasting. ‘The accident occurred 
in December of the year 1884. The preparation 
for blasting was conducted by drilling a long nar- 








106 THE CENTRAL LAW JOURNAL. No. 5. 








row hole in the iron-ore rock, five or six feet deep, 
and about one and a half or two inches in diame- 
ter. In this cavity was inserted a dynamite cart- 
ridge, to which were attached a precussion cap 
and a fuse. 

The negligence specially alleged on defendant's 
part yas in failing to supply a good quality of 
fuse, after notice of an existing defect, which 
rendered the further use of this material danger- 
ous to the employees—a fact well known to the 
deceased. The deceased remained in the service 
of, the defendant five or six days after acquiring 
knowledge and giving notice of the defect before 
he was fatally injured—his death being caused 
by his entrance into the mine about twenty 
minutes after the lighting of the fuse, under the 
belief that the fire communicated to it had been 
extinguished. Good fuse was shown to ordinarily 
produce an explosion of the dynamite in from two 
to three minutes under similar circumstances. The 
main defense relied on is that of contributory 
negligence on the part of Moyle, the deceased. 

The employer or master is bound to use due 
care and diligence, not only to furnish in the first 
instance, but to maintain suitable and safe mate- 
rial, machinery and instrumentalities for the 
work or duty required of his employees, and he is 
ordinarily liable for any injury resulting from his 
neglect of this duty. L. & N. R. R. Co. v. Allen, 
78 Ala. 494; Buzzell v. Laconia Mfg. Co., 48 Me. 
113; Wood on Master and Servant, § 339. But the 
law imposes no obligation on the master to take 
any better care of the servant than the latter may 
be reasonably expected to take of himself, and 
every employee, upon entering service, presump- 
tively contract to assume all the usual and ordi- 
nary risks of the employment. 1 Addison on Torts 
(Wood’s ed.), § 364, p. 603. ‘‘In legal presumption 
the compensation is adjusted accordingly.”’ Far- 
well v. The Boston, ete. R. R. Co.,4 Mete. 49. 
There is no difficulty about these principles, 
which have been often decided, and with them 
the rulings of the court below in nowise conflict. 

The two points most earnestly pressed upon us 
are: 1. That the conduct of the deceased, in en- 
tering the mine within so short a time as twenty 
minutes from the moment of setting fire to the 
fuse, must, as matter of law, be adjudged by the 
court to be such negligence as to bar a recovery 
in this case; such conduct, as is argued, being 
reckless and contributing proximately to the 
death of the deceased. 2. That, even if this is not 
so, the deceased was guilty of contributory negli- 
gence by continuing in the defendant’s service 
for an unreasonable length of time after notice 
given, and the failure of the defendant to repair 
the defect complained of as existing in the fuse. 

The first contention does not strike us favorably. 
We cannot say, considering only the undisputed 
testimony of the case, that it is so free from doubt 
as to admit of no other rational inference except 
that of negligence, or that different minds could 
not reasonably draw opposite conclusions from 
these facts, touching the question of Moyle’s neg- 





ligence in prematurely enterirg the mine by which 
he was brought to his death. The inference of 
negligence not being clear and certain, the ques- 
tion of its existence was not a question of law but 
of fact, and as such was properly left to the deter- 
mination of the jury. City Council of Mont- 
gomery v. Wright, 72 Ala. 411; L. & N. R.R.Co. 
v. Allen, 78 Ala. 494. The demurrer to the sev- 
eral counts of the complaint was for this reason 
properly overruled; and so, likewise, there was 
no error in refusing the general charge requested 
by the plaintiff. 

The second proposition is one which is not en- 
tirely free from doubt, and upon which the au- 
thorities are not harmonious. In fact it does not 
seem to have been clearly considered or stated 
with any great degree of precision in the earlier 
decisions bearing on the subject of the servant’s 
contributory negligence, resulting in his injury 
from the continued use of defective appliances in 
the prosecution of his employment. The ques- 
tion is presented in this case by the refusal of the 
court to give the charge numbered 18 in the re- 
cord. This charge substantially asserts the prop- 
osition thatthe deceased, if cognizant of the de- 
fect in the fuse, could remain in the defendant 
company’s service only for a reasonable time, af- 
ter notice of such defect was given to the com- 
pany, to see if the promise to remedy it, as made 
by the company, would be performed, and if he 
remained longer, and continued using the defect- 
ive fuse for an unreasonable length of time, and 
was killed by reason of such negligence, the 
plaintiff would be barred of a recovery in the 
action. 

This charge was, in our opinion, a correct 
enunciation of the law as applicable to the case, 
and should have been given. 

The employee or servant must be charged with 
the exercise of ordinary prudence. He is not 
compelable, nor is it prudent for him to remain 
in the service of his employer, if by doing so he 
subjects himself to any extraordinary hazard or 
peril not incident to the usual mode of conduct- 
ing the business or employment. If he has notice 
of any defect in the appliances or instrumentalities 
used by him, from which injury maybe reason- 
ably apprehended, he should, generally speaking, 
quit the service for his own protection. Notice of 
the defect merely does not, however, impute to 
him negligence. He must have notice of the dan- 
ger which then becomes a circumstance from 
which negligence may be inferred, if he continues 
silently and without objection in the prosecution 
of his employment. Wood on Master & Servant, 
§§ 336, 352, 359. 

It is everywhere admitted that, if the danger 
encountered by the employee, through his con- 
tinuance in the service, is so okvious and inevita- 
ble as that no person of ordinary prudence—that 
no one but a reckless man—would venture upon 
it, under the circumstances of the particular case, 
then the continuance of the peril is at his own 

isk, and the employer is acquitted of responsibil- 
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ity upon the ground of the employee’s contribu- 
tory negligence. Patterson v. Pittsburg, etc. R. 
R. Co., 76 Penn. St. 380;s. c., 18 Amer. Rep. 413; 
Snow v.Housatonic R. R. Co. 3 Allen (Mass.), 441. 

Where, however, the employee or servant, elect- 
ing not to abandon his employment, gives notice 
to the employer of such defect in the appliances 
or instrumentalities used by him, and the em- 
ployer promises to remedy the defect, the rela- 
tionship of the contracting parties at once under- 
goes achange. The assurances of the employer 
that the danger shall be removed is an agreement 
by him that he will assume the risk incident to the 
danger for a reasonable time. It obviates the ob- 
jection that the continuance of the servant in the 
service was an implied engagement by him to as- 
sume such risks, pursuant to the original presump- 
tion upon his entering the service. Hough v. 
Railroad Co., 100 U. S. 213; Cooley on Torts, 559. 
We have said that the carrying of the risk by the 
employer will be implied to continue only fora 
reasonable time after the making of the promise 
by him to remove the danger producing it. The 
injury, in other words, must have occurred within 
the time at which the defects were promised to be 
removed. If the employee continues to expose 
himself to the danger by remaining in the service 
longer than’this, he does so in face of the fact that 
the promise of the employer is violated, and that 
he has no reasonable expectation of its fulfill- 
ment. He can no longer, therefore, rely upon the 
promise, and must know that his continuance in 
service under such circumstances is equally as 
hazardous and hopeless of remedy as if no assur- 
ance or promise had ever been made. A promise 
already broken can afford no reasonable guaranty 
of the fulfillment of any expectation based on its 
disappointed assurances. For a servant or em- 
ployee to persist in exposing himself to danger on 
the faith of such a promise may often be a want 
of that ordinary prudence which the law exacts 
of him at every stage of his employment, accord- 
ing to the degree and nature of the danger. His 
continuance in the service fur an unreasonable 
length of time after such promise is a waiver of 
the defects agreed to be remedied by his em- 
ployer. The risk, therefore, again becomes his 
own, and his conduct, as we have said, although 
not necessarily, or per se negligent, may or may 
not become negligent, according to the circum- 
stances of the particular case. Greene v. Minn. & 
St. Louis R. Co., 31 Minn. 248; s. c., 47 Amer. 
Rep. 785; Missouri Furnace Co. v. Abend, 107 Il. 
4438. C., 47 Tb. 425; Manufae’g Co. v. Morrissey, 40 
Ohio St. 148;s. ¢., 48 Amer. Rep. 669; Woodward 
Iron Co. v. Jones, 79 Ala.—; Shearm. & Redf. on 
Neg. § 96; Beach on Contr. Neg. § 140; 2 Thomp. 
on Neg. 1009-1010; Patterson v. Pittsburg, ete. 
R. Co.,18 Amer. Rep. 412; Laning v. The N. 
Y. Cent. R. Co., 49 N. Y. 521; 8. c.,10 Amer. 
Rep. 417; Saunders on Neg. 127; Holmes vy. 
Clarke, 6 Hur. & N. 349; 30 L. J. Ex. 1385; Wood 
on Master and Servant, § 361. 

The duty of the defeudant to furnish and main- 





tain suitable material and appliances for the 
prosecution of its business is one of that 
class of duties which the law exacts of it as mas- 
ter or principal, without regard to the rank or 
grade of the agent delegated to perform such 
duty. When the principal or employer, as here, 
is a corporation, this is a corporate duty, and its 
failure to perform it is corporate negligence. As 
to such acts the agent is the alter ego of the prin- 
cipal—the servant occupying the place of the mas- 
ter as much as if the latter were present in person, 
acting or failing to act for himself. Cases of this 
sort do not fall within the rule that the master 
is not responsible for the negligence of one fellow 
servant resulting in injury to a co-employee in 
the same common business. The same rule of 
respondeat superior applies where agents are au- 
thorized to employ fit servants for the master, or 
the general management of the master’s business 
is committed to one fully authorized to conduct it. 
Tyson v. S. & N. Ala. R. Co. 61 Ala. 554; Flike v. 
The Boston, ete. R. Co., 15 Amer. Rep. 545; Cor- 
coran v. Holbrook, 59 N. Y. 517; s. c., 17 Amer. 
Rep. 369; Walker v. Bolling, 22 Ala. 294; Wood 
on Master and Servant, §§ 390, 436, 454; Cooley 
on Torts, 360, 562; Wilson v. Willimantic Linen 
Co., 30 Conn. 433; s. c., 47 Amer. Rep. 633. 

Stephens being the general superintendent of 
the defendant’s business, charged with the duty 
of supplying fuse for blasting, and Falls having 
authority also to make such purchases when 
needed, notice of the defect given to either of 
these agents was notice to the company itself. 
The court so held in all its rulings. 

We have examined the other rulings of the 
court, as shown in the general charge, and in the 
giving and refusing of the charges requested, and 
tind no errorin them. The rulings onthe evi- 
dence seemto be equally free from error. We 
note only such as appear to be least free from 
doubt. 

‘The question propounded to the witnesses Grat 
and Johnson, as to whether the holes were **prop- 
erly charged”? before iguition of the fuse was free 
from objection. It called rather for the statement 
of a collective fact than for a mere opinion. The 
witness had already stated the customary mode 
of charging such holes, and the facts and condi- 
tions which constituted the preparation prior to 
the explosion of the dynamite and the answer 
called for, was a mere aftirmation or denial that 
these facts or conditions existed in this particular 
case. 

‘The several questions, however, were objection- 
able and properly excluded, which were pro- 
pounded by the defendant to various witnesses, 
asking ‘within what time it would be reasonably 
safe’’ to return toa hole charged wtth dynamite 
cartridges after ignition and failure to explode— 
what was ‘the rule on this subject among experi- 
enced miners in like cases’’—and others of an 
analogous character. The effect tu these questions, 
if allowed, would have been to’take from the jury 
the question of negligence, and try it by the opin- 
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ions of witnesses and the conduct of others, whose 
prudence was entirely unknown. 
The other exceptions based on the admission 
and exclusion of evidence are not well taken. 
Reversed and remanded. 


Nore.—Master’s Dutu to Furnish Safe Machinery 
and Appliances.—In Coal Co. v. Reid,! Lord Cranworth 
said that the principle was well established “that when 
amaster employs his servant in a work of danger, he is 
bound to exercise due care in order to have his tackle 
and machinery in a safe and proper condition, so as to 
protect the servant against unnecessary risks.” This 
was a Scotch case, but the same rule is the law in 
England. In a subsequent case, Coal Co. v. Reid was 
referred to and affirmed by Chief Justice Cockburn, in 
which he laid down the rule “that when a servant is 
employed on machinery, from the use of which danger 
may arise, it is the duty of the master to take due care, 
and to use all reasonable means to guard against and 
prevent any defects from which increased and un- 
necessary danger may occur.” In the same opinion it 
was said that “the rule I am laying down goes only to 
this, that the danger contemplated on entering into 
the contract shall not be aggravated by any omission 
on the part ofthe master to keep the machinery in the 
condition in which, from the terms of the contract, or 
the nature of the employment, the servant had a right 
to expect that it would be kept.’”? This principle has 
been repeatedly affirmed in that country.’ 

In America, a leading author has well stated the law 
upon this point. ‘‘The master may also be negligent 
in not exercising ordinary care to provide suitable and 
safe machinery or appliances, or in making use of 
those which he knows have become defective, but the 
defects in which he does not explain to the servant, or 
in continuing ignorantly to make use of those which 
are defective, when his ignorance is due to a neglect to 
use ordinary prudence and diligence to discover de- 
fects. The point here is, not that the master warrants 
the strength or safety of his machinery or appliances, 
but that he is personally negligent in not taking proper 
precautions to see that they are reasonably strong and 
safe. The law does not require him to guaranty the 
prudence, skill, or fidelity of those from whom he ob- 
tains his tools or machinery, or the strength or fitness 
ofthe materials they make use of. If he employs such 
reasonable care and prudence in selecting or ordering 
what he requires in his business, such as every pru- 
dent man is expected to employ in providing himself 
with the conveniences of his occupation, this is all that 
can be required of him; but this at his peril he must 
employ, and the duty is not one he can delegate so as 
to relieve himself from the contingent liability in case 
of failure in performance. If, therefore, an injury 
results to the servant, from a failure to exercise rea- 
sonable care and prudence in this regard, the master 
may be and ought to be heid responsible.’’4 

The rule has been well stated in an Indiana case as 
follows: ‘‘It is the duty of the master to provide 
suitable and safe machinery, reasonably well adapted 
to perform the work to which it is devoted, without 


1 8 Macg. H. L. Cas. 266. 

2 Clark v. Holmes,7 H. & N. 937; 8. C.,6 H. &. N. 349, 
before appealed. 

8 Patterson v. Wallace, 1 Macq. H. L. Cas. 748; Coal Co. 
v. McGuire, 3 Macq. H. L. Cas. 307; Murphy v. Phillips, 
85 L. Times (N. 8.) 477; Marshall v. Stewart, 2 Macq. 30; 
Griffith v. London, etc. Dock Co., 50 L. T. (N. 8.) 755; 8. C., 
12 Q. B. 493. 

4 Cooley on Torts, 556. 





endangering the lives or limbs of those employed to 
operate it. The master is not bound to use the highest 
care, nor to secure the latest and most improved ma- 
chinery, but he is bound to use care, skill and pru- 
dence in selecting and maintaining machinery and ap- 
pliances, and for a negligent omission of this duty he 
is answerable to a servant injured by the omission.’*® 

A Continuing Duty.—But his duty does not here 
stop. In another case it was said: “It is well settled 
that it is the duty of the master to provide suitable 
and safe machinery and appliances for the use of his 
operatives; and, we think, it is also settled that his 
duty does not stop there, but that it is likewise his 
duty to keep such machinery in proper repair and in 
safe working order, and if these duties, or either of 
them, are negligently performed, and one of the serv- 
ants thereby sustain an injury, the master is liable. 
* * #996 

Tn the case already quoted from, it was said: ‘The 
duty of the master is not at an end when he first 
equips his factory or mill, but continues as long as 
there are operatives who are entitled to assume that he 
will use due care to provide safe machinery and ap- 
pliances. It would overthrow the rule, that the risks 
which a servant assumes are only such as are incident 
to the use of machinery, selected and maintained by the 
master with proper care, to deny the validity of our 
conclusion.’ By astandard author it is said, that “che 
must supervise, examine, and test his machinery as 
often as custom and experience require.’”8 

Chargeable with Notice of Machinery to Decay 
from Age and Use.—“Ordinary care requires that a 
master shall take notice of the liability of the parts of 
the machinery to decay from age, or worn out by use. 
It certainly needs no argument to prove that a factory 
owner must know that a rope, or materials ofa similar 
character, will wear out, and that he has no right to 
assume that wear and use will not weaken or impair 


5 The Indiana Car Co. v. Parker, 100 Ind. 181; Umback 
vy. Lake Shore, etc. R. W. Co., 83 Ind. 191; Vosburg v. 
Lake Shore, etc, R. W. Co., 94 N. Y. 374; s. c., 46 Am. Rep. 
148; Wilson v. Willimantic, etc. Co., 30 Conn. 433; 8s. C., 43 
Am. Rep. 653; Ellis v. New York, etc. R. R. Co., 95 N. Y. 
546; Corcoran v. Holbrook, 59 N. Y. 517; Ford v. Fitch- 
burg, R. R. Co., 110 Mass. 241; Ss. C., 14 Am. Rep. 598; Rail- 
road Co. v. Fort, 17 Wall. 553; Hough v. Railway Co., 100 
U. 8. 218; Payne v. Reese, 100 Pa. St. 301; Trask v. Cali- 
fornia, etc. R. R. Co., 63 Cal. 96; Lawless v. Connecticut 
River R. R. Co., 1386 Mass. 1; Lake Shore, etc. R. W. 
Co. v. McCormick, 74 Ind. 440; Boyce v. Fitzpatrick, 80 
Ind. 526; The Atlas Engine Works v. Randall, 100 Ind. 
2938; Nordyke & Marmon Co. v. Van Sant, 99 Ind. 188; 
Thayer yv. St. Louis, etc. R. R. Co., 22 Ind. 26; Readhead 
v. Midland R. R. Co.,2Q.B. 412; s.c., L. R.4Q. B. 879; 
Shanny v. Androscoggin Mill, 66 Me. 420; Kelley v. Nor- 
cross, 121 Mass. 508; Flike v. Boston, etc. R. R. Co., 53 N. 
Y. 549; Lewis v. St. Louis, etc. R. R. Co., 59 Mo. 495; Pat- 
terson v. Pittsburg, etc. R. R. Co., 76 Pa. St 889; s. c., 18 
Am. Rep. 412; Columbia, ete. R. R. Co. v. Troesch, 68 Ill. 
545; 8. c.,18 Am. Rep. 578; Indianapolis, etc. R. R. Co. v. 
Flanigan, 77 Ill. 365; Fort Wayne, etc. R. R. Co. v. Gil- 
dersleeve, 33 Mich. 134; 2 Southern Law Rev. (N §8.), 114. 

6 Gunter v. Graniteville, etc. Co., 18S. C. 262; 8. c., 44 
Am, Rep. 573. 

7 Indiana Car Co. v. Parker, supra. 

8 2 Thomp. Neg. 984. See Goheen v. Texas, etc. R W. 
Co., 3 Cent. L. J. 382; Hough v. Railway Co., 100 U. 8. 213; 
Illinois Central R. R. Co. v. Welch, 52 Ill. 183; Chicago, 
etc. R. R. Co. v. Swett, 45 Ill. 197; Fuller v. Jewett, 80 N. 
Y. 46; 8S. C., 36 Am. Rep. 575; Brann v. Chicago, etc. R. R. 
Co., 53 Iowa 595; 8. C.,86 Am. Rep. 243; Corcoran v. Hol- 
brook, 59 N. Y. 517; 8. C., 17 Am. Rep. 369; Lewis v. St. 
Louis, etc. R R. Co., 59 Mo. 495; Snow v. Housatonic R. 
R. Co., 8 Allen, 441; King v. New York Central R. R. Co., 
4 Hun, 769; Keegan v Western R, R. Co.,8N. Y. 175. 
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them. Ordinary prudence, therefore, requires that he 
should take notice of the liability of such things to 
wear out, and make provision for such contingencies. 
Reason and experience unite in affirming that an 
owner does not exercise even ordinary care who gives 
no attention to the effect upon ropes, belts, timbers or 
the like, which is produced by the wear of continued 
use. It would be unreasonable to assert that an owner 
might entirely disregard the tendency of parts of his 
machinery to wear out, and intrench himself from lia- 
bility on the ground that at the outset he had provided 
safe machinery and appliances.’ 

Not an Insurer.—By his employing him, the master 
does not insure the absolute safety of the servant 
while using the machinery.!° 


Liable for Negligence of his Agent.—* So, too, it is 
conceded to be the duty of the master to provide suit- 
able machinery for the use of his operatives, and if he 
delegates this duty to another he is responsible to his 
servant for any injury caused by the negligenee of any 
person to whom the performance of this duty has been 
intrusted.”’! ‘ The duties are the duties of the mas- 
ter, and he cannot evade the [responsibilities which are 
incident and cling to them by delegation to another. 
When the master appoints some other person to per- 
form these duties, then the appointee represents the 
master, and though in their performance he may be 
and is a servant to the master, yet in those respects he 
is not aco-servant, a co-laborer, a co-employee, in the 
common acceptance of these terms.” 2 

** The liability of the master does not depend upon 
the grade or rank of the employee whose negligence 
causes the injury.’”’ “ On the same principle, however 
low the grade or rank of the employee, the master is 
liable for injuries caused by him to another servant, if 
they result from the omission of some duty of the 
master which he has confided to such inferior em- 
ployee.” 13 

Latent Defects.—“The duty of the master to furnish 
safe, suitable and sound tools, machinery and appli- 
ances for the use of the servant in the performance of 
the work of the master, and to keep them in repair, is 
not an absolute one, and is satisfied by the exercise of 
reasonable care and prudence on the part of the mas- 
ter in the manufacture, selection and repairs of such 
appliances. This is aduty which cannot be delegated 
to a servant so as to excuse the master from damages 
occurring through an omission to perform it, yet 
when the master has exercised all of the care and cau- 
tion which a prudent man would take for the safety 
and protection of his own person, the law does not 
hold him liable forthe consequences of a defect which 
could not pe discovered by careful inspection, or the 


9 Indiana Car Co. v. Parker, supra; Rapho v. Moore, 68 
Pa. St. 404; Ford v. Fitchburg R. R. Co., 110 Mass, 240; s. 
C., 14 Am, Rep. 598. 

10 Hough v. Railroad Co., 100 U. 8S. 213; Pittsburg, ete. 
R. W. Co. v. Adams, 105 Ind. 151; Sweeney v. Berlin, ete. 
Co., 101 N. Y. 520; Leonard v. Coliins, 70 N. Y. 90; India- 
napolis, etc. R. R. Co. v. Toy, 91 Ill. 474; Tennessee, etc. 
R. R. Co. v. Duffield, 12 Lea, 63; s. Cc. 47 Am. Rep. 319, 

11 Gunter v. Graniteville Mf. Co., 188. C. 262; 8. c., 44 
Am. Rep. 573. 

12 Brothen v. Cartter, 52 Mo. 372; s. ¢., 14 Am. Rep, 424. 

13 Crispin v. Babbitt, 81 N. Y. 516; s. ©. 37 Am. Rep. 523; 
Indiana Car Co. v. Parker, 100 Ind. 181; Flike v. Boston, 
etc. R. R. Co., 53 N. Y. 549; McCorker v. Long Island R. R. 
Co., 8 N. Y. 77; Corcoran v. Holbrook, 59 N. Y. 517; 8. ¢., 
17 Am. Rep. 369; Capper v Louisville, etc. R. W. Co., 103 
Ind. 305; Hawkins v. Johnson, 105 Ind. 29; Probst v. Del- 
amater, 100 N. Y. 266; Benzing v. Steinway, 101 N. Y. 547. 





application of appropriate tests to determine its 
existence.’ 14 

Continuing in Service After Knowledge of Defective 
Machinery.—If a servant uses defective machinery 
after he ascertains that fact, he is guilty of contribu- 
tory negligence in case he is injured by it. In sucha 
case he waives any claim upon his master for damages.® 
But to this broad rule there is an exception. For he may 
protest against the use of the defective machinery to 
his master, and if he receives a promise that it shall be 
repaired he may continue without losing his right of 
action. “It is also negligence for which the master 
may be held responsible if, knowing of any peril which 
is known to the servant also, he fails to remove it in 
accordance with assurance made by him to the servant 
that he will do so. This case may also be planted on 
contract, but it is by no means essentialto do so. If 
the servant, having a right to abandon the service be- 
cause it is dangerous, refrain from doing so in conse- 
quence of assurance that the danger shall be removed, 
the duty to remove the danger is manifest and imper- 
ative, and the master is not in the exercise of ordinary 
care unless or until he makes his assurances good. 
Moreover, the assurances removes all ground for the 
argument that the servant, by continuing the employ- 
ment, engages to assume its risks. So far as the par- 
ticular peril is concerned, the implication of law is 
rebutted by the giving and accepting of the assurance; 
for nothing is plainer or more reasonable than that 
parties may and should, when practicable, come to an 
understanding between themselves regarding matters 
of this nature.’’16 

And it makes no difference if the business of the 
master is intrusted to another, for his assurance must 
be taken as that of the master himself; but the assur- 
ance of any subordinate servant could not be so taken.!” 
How long he may remain it is impossible to state; but 
undoubtedly so long as there is any reasonable hope 
that the promise to repair will be kept, and the danger 


14 Probst v. Delamater, 100 N. Y. 266; Fuller v. Jewett, 
80 N. Y. 46; Paintor v. Northern Central R. R. Co., 83 N. 
Y. 7; Ellis v. N. Y., L. E. & W. R. R. Co.,95 N. Y. 570; Burke 
v. Witherbee, 98 N. Y. 562; Stringham v. Stewart, 100 N. 
Y. 516; Gottlieb v. N. Y., L. E. & W. R. R. Co., 100 N. Y. 
462; Hayes v. B. & D. M. Co., 102 N. Y. 648. 

1 Dillon v. Union Pacific R. R. Co., 3 Dill. 319; Foley v. 
Chicago, etc. R. R. Co., 48 Mich. 622; s. c., 42 Am. Rep. 
481; Hough v. Railroad Co., 100 U. 8. 213; Hayden v. Man- 
ufacturing Co., 29 Conn. 548; Sullivan y. Louisville 
Bridge Co., 9 Bush. 81; Ladd v. New Bedford R. R. Co., 
119 Mass, 412; 8. C., 20 Am. Rep. 331; Dorsey v. Phillips, 42 
Wis. 583; Cowles v. Richmond, etc. R. R. Go., 84 N. ©. 309; 
Ss. C., 37 Am. Rep. 620; Clark v. St. Paul, etc., R RCo., 28 
Minn. 128; Foner v. Phillips, 39 Ark. 17; 8. C., 43 Am. Rep. 
264. 
16 Cooley on Torts, p. 559; Hough y. Railroad Co., 100 
U.S. 213; Clarke v. Holmes, 7 H. & N. 937; Conroy v. Iron 
Works, 62 Mo. 35; Holmes vy. Clarke,6 H. & N. 349; Pat- 
terson v. Railroad Co., 76 Pa. St. 389; s. c., 18 Am. Rep. 
412; Holmes v. Worthington, 2 F. & F. 533; La Clair v. 
Railroad Co., 20 Minn. 9; Ford vy. Fitchburg, R. R. Co., 
110 Mass, 240;8. C., 14 Am. Rep. 598; Greene v. Minne- 
apolis, etc. R. R. Co., 31 Minn, 248; s. C.,47 Am. Rep. 785; 
Manufacturing Co. v. Morrissey, 40 Ohio St. 148; s. c., 48 
Am. Rep. 669; Missouri Furnace Co. v. Abend, 107 Ill. 44; 
8. C., 47 Am. Rep. 425; Huddleston v. Machine Shop, 106 
Mass. 282; Snow v. Housatonic, R. R. Co.,8 Allen, 441; Kroy 
v. Chicago, etc. R. R. Co., 32 Iowa 257; East Tennessee, 
etc. R. R. Co. v. Duffield, 12 Lea, 63; s. c., 47 Am. Rep. 319; 
Galveston R. R. Co. v. Drew, 59 Tex. 10; 8. C., 46 Am. Rep. 
261; Laning v. N. Y. Central R. R. Co. 49 N. Y. 321; District 
‘of Columbia v. McElligott, 117 U. 8. 621. 

17 Fort Wayne, etc. R. R. Co. v. Gildersleeve, 33 Mich. 
133. 
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is not obvious; and, looking at the question from the 
standpoint of a contract, so long as it can be said that 
the contract is not repudiated, and there is no strong 
presumption of immediate danger.18 

Applies to Corporation.—It is useless to add that 
these rules apply to a corporation as well as to a nat- 
ural person.19 

Question for Jury.—In Clarke v. Holmes,” a servant 
was injured by unfenced machinery, which his em- 
ployer had promised him to fence. It was urged that 
the servant wasguilty of contributory negligence as a 
matter of law in remaining in his employ, and that the 
judgment should have been for the defendant. But 
Chief Justice Cockburn refused to concur in this view, 
and said: “ ButI am of opinion that it is only a fact 
in the case to be taken into consideration by the jury 
with all the other facts and circumstances, in deter- 
mining the question whether the plaintiff has himself 
helped to bring about the accident, in respect of which 
he seeks to charge the defendants. In this sense, and 
in this sense only, such knowledge might afford an an- 
swer to the action. It does not do so in point of law.” 
So Lord Crompton, referring to this remark, said: “ I 
quite agree that the last observation of my lord, that 
the knowledge of the danger is only part of the ques- 
tion of negligence, one part out a hundred perhaps, 
that must be considered. It is very often a question 
of degree, whether there is negligence or not.” Judge 
Byler said: ‘‘ Itis said that the verdict exempting the 
servant from the charge of negligence is inconsistent 
with the fact that he knew the machinery to be un- 
fenced. But knowledge is only an ingredient of negli- 
gence. It may be that knowledge of the servant in- 
duced him to use extra care, which care was yet insuf- 
ficient to preserve him from accident. Besides, a 
servant knowing the facts may be utterly ignorant of 
the risk. Lastly, the original contract of the servant 
was to work with fenced machinery, and it was his 
master and not he that violated the condition, and in 
so doing exercised a species of compulsion over the 
servant.”? 21 

In speaking upon this subject, Judge Folger said, in 
Morrison v. Erie Railway Co.:2 ‘The rule established, 
and as I think tbe true one, is, that all the cireum- 
tances of each case must be considered in determining 
whether, in that case, there was contributory negli- 
gence or want of ordinary care, and that it is not sound 
to select one prominent and important fact which may 
occur in many cases and to say, that being present, 
there must, as matters of law, have been contribu- 
tory negligence. The circumstances vary infinitely, 
and always affect, and more or less control each other. 
Each must be duly weighed and relatively con- 
sidered before the weight to be given to it is known.” 

** When the question arises upon a state of facts on 
which reasonable men may fairly arrive at different 
conclusions, the fact of negligence cannot be deter- 
mined until one or the other of these conclusions has 


18 Clarke v. Holmes,7 H. & N. 942; Holmes v. Worth- 
ington, 2 F. & F. 5833; Wood on Master and Servant, sec. 
378. 
19 Hough v. Railroad Co., 100 U. 8. 213; Wabash R. W. 
Co. v. McDaniels, 107 U. 8. 454; Indiana Car Co. v. Parker, 


supra. 

20 7H. & N. 942. 

21 See Huddleston v. Lowell Machine Shop, 106 Mass, 
282; Hoey v. Railway Co., 18 W. R. 930; Britton v. Cotton 
Co., L. R. 7 Exch. 130; Laning v. N. Y. C. R. R. Co., 49 N. 
Y. 521; s.c. 10 Am. Rep. 417; Railroad Co. v. Jackson, 55 
Ill. 492; Smith v. Dowell, 3 F. & F. 238; Holmes v. Worth- 
ington, 2 F. & F. 533. 

22 66 N. Y. 302. 











been drawn by thejury. The inferences to be drawn 
from the evidence must either be certain and incon- 
trovertible, or they cannot be decided upon by the 
court. Negligence cannot be conclusively established 
by a state of facts upon which fair-minded men may 
well differ.’ 23 

“ Generally, what is and what is not negligence is a 
question forthe jury. When the standard of duty is a 
shifting one, a jury must determine what it is, as well 
as find whether it has been complied with.’ 24 

W. W. THORNTON. 
CRAWFORDSVILLE, IND. 


23 Van Stinsburg’s Case, 17 Mich. 99. To the same effect 
see the well considered case of Railroad Co. v. Stout, 17 
Wall. 657. See also Cumberland Valley R. R. Co. v. 
Maugans, 61 Md. —; s. C., 23 Am. L. Reg. 518. 

24 Pennsylvania R. R. Co. v. Barnett, 59 Pa. St. 263. See 
Tex. R. R.Co. v. Murphy, 46 Tex. 366; Ireland v. Plank 
Road Co., 13 N. Y. 583; Robson v. N. E. & W. Co., L. R. 10, 
Q. B. 271; 8. C., 12 Moak 302; Schierhold v. North Beach & 
Misson R. R. Co., 40 Cal. 447; Jamison v. San Jose, etc. R. 
R. Co., 55 Cal. 593; Dolfinger v. Fishback, 12 Bush. 478; 
Quimby v. Vermont Central R. R., 23 Vt. 387; Pfau v. Rey- 
nolds, 53 Ill. 212; Treat v. Boston, etc. R. R. Co., 181 Mass. 
371; Wohlfast v. Beckert, 27 Hun, 74; Burke v. Witherbee, 
98 N. Y. 562; Pantzar v. Tilly Foster Iron Mining Co., 99 
N. Y. 398; Sweeney v. Berlin, etc. Co., 101 N. Y. 520; 
Hough v. Railroad Co., 100 U. 8. 218; Indiana Car Co. v. 
Parker, 100 Ind. 181; Wood on Master & Servant, sec. 388. 





CONTRACT—PROMISE—BENEFIT OF ANOTHER 
—ACTION. 


SHAMP v. MEYER. 





Supreme Court of Nebraska, October 7, 1886. 


Parties—Action.—It is a fundamental principle that 
a person for whose use and benefit a promise is made 
to another, upon adequate consideration, may main- 
tain an action in his own name against the promisor. 


MAXWELL, C. J., delivered the opinion of the 
court: 

This action was brought by the plaintiff against 
the defendant in the district court of Lancaster 
county. The defendant demurred to the petition, 
the demurrer was sustained, and the action dis- 
missed. 

The plaintiff alleges in his petition, in substance, 
that, in November, 1880, the plaintiff, T. B. Daw- 
son, and J. A. Wallingford constituted the firm of 
Dawson, Shamp & Co., doing business at Lincoln ; 
that the said firm was indebted to various persons 
and firms as follows: As guarantors upon the note 
of Peter Davy to the La Belle Wagon Company 
in the sum of $95.76; to the R. Elwood Manufact- 
uring Company in the sum of $157; to Hurst, 
Doan & Co., in the sum of $37.60; to the LaBelle 
Wagon Company, as guarantors on the notes of 
one Henry Overstake, about the sum of $287.50; 
to Saberling, Miller & Co., in about the sum of 
$60, as guarantors upon the note of W. Lawson; 
to the R. Elwood Manufacturing Company about 
the sum of $35, as guarantors upon the note of 
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one L. W. Ward; tothe La Belle Wagon Com- 
pany, upon their own note, in the sum of $257.71 
and $57.71; and the sum of $19 to the Perkins 
Plow Company; that, afterwards, and on the ninth 
day of November, 1880, the plaintiff sold all his 
interest in said partnership to one John Geisler 
(of the firm of Dawson, Wallingford & Geisler), 
assuming and agreeing to pay allsaid debts, and 
save the plaintiff harmless; that in December, 
1880, said Wallingford sold and transferred his 
interest in said firm to Dawson, Geisler, and one 
C. Nohring, in part consideration of: which said 
three persons agreed to pay all the debts of said 
Dawson, Wallingford & Geisler, and save said 
Wallingford harmless; that afterwards Dawson 
sold and transferred all his interest in said part- 
nership business, good will and effects to Nohring, 
Geisler, and the defendant Meyer, in part consid- 
eration of which said persons assumed and agreed 
to pay and save said co-partnership harmless from 
all the debts and liabilities of said co-partnership 
of Dawson, Nohring & Co., and said persons con- 
tinued in business as Nohring, Geisler & Meyer; 
that in March, 1882, said last-named firm was dis- 
solved by the withdrawal therefrom of Geisler, 
and the transfer by him to Nohring and Meyer of 
all his interest in said firm, in part consideration 
whereof said Nohring & Meyer agreed to pay and 
did assume all the indebtedness of Nohring, Geis- 
ler & Meyer; that in October, 1882, the firm of 
Nohring & Meyer was dissolved, the defendant 
receiving and retaining in severalty all the busi- 
ness, effects, and good will of said last-named co- 
partnership, and, in part consideration thereof, 
assuming and agreeing to pay allthe debts and 
liabilities of said last-named firm. But notwith- 
standing the premises, neither the said defendant, 
nor thesaid Dawson, nor Wallingford, nor Noh- 
ring, nor Geisler, nor either of said co-partner- 
ships, have ever paid said indebtedness, or any 
part thereof; that by reason of the premises said 
plaintiff has been compelled, by the creditors of 
Dawson, Shamp & Co., to pay all of the debts 
above set forth, and neither said defendant, nor 
any of said persons or co-partnerships have repaid 
to plaintiffs said sums of money, or any part 
thereof. 

If the allegations of the petitions are true, Meyer 
assumed the payment of the obligations of the 
firm of Nohring & Meyer, one of which was the 
payment of the debts which the plaintiff after- 
wards was compelled to pay. Can he maintain an 
action against Meyer on this contract to which he 
was not a party, but which contains a provision 
for his benefit? 

This question was before the Supreme Court of 
Nevada in Miliani v. Tognini, 7 Pac. Rep. 279, 
and it was held that a party may maintain an 
action on a simple contract to which he was not a 
party, upon which he was not consulted, and to 
which he did not assent; when it contains a pro- 
vision for his benefit. 

In Lawrence y. Fox, 20 N. Y. 268, one Holly, 
in November, 1857, at the request of the defend- 





ant, loaned and advanced to him $300, stating at 
the time that he owed that sum to the plaintiff for 
money borrowed of him, and had agreed 
to pay it to him next day; that the defendant, 
on consideration therefor, at the time of 
receiving the money, promised to pay it to 
the plaintiff on the next day. The court held 
that the plaintiff could maintain an action on the 
promise. Farley v. Cleveland, 4 Cow. 432; s. c., 
9 Cow. 639; Lawrence v. Fox, 20 N. Y. 268. This 
principle has been frequently applied in cases of 
mortgage foreclosure, where it is held that the 
undertaking of the grantee of the mortgaged 
premises to pay off the incumbrance is a collateral 
security obtained by the mortgagor which inures, 
by an equitable subrogation, to the benefit of the 
the mortgagee. King v. Whitely, 10 Paige, 465; 
Halsey v. Reed, 9 Paige, 446; Cumberland v. 
Codrington, 3 Johns. Ch. 254-261. 

In Schemerhorn v. Vanderheyden, 1 Johns. 139, 
it was held that a parol promise from one person 
to another, for the benefit of a third person, will 
enable that third person to maintain an action on 
such promise. This rule was established under 
the common law, and has been adhered to by the 
courts of that State. 

In Cooper v. Foss, 15 Neb. 516, s. c., 19 N. W. 
Rep. 506, it was held that the purchaser of mort- 
gaged premises, who, as ‘he whole or part consid- 
eration for such purchase, agrees to pay off the 
mortgage, may be sued upon default of such pay- 
ment, by the holder of the mortgage. See also 
Stewart v. Snelling, 15 Neb. 502; s.c., 19 N. W. 
Rep. 705; Merriman v. Moore, 90 Pa. St. 80; Car- 
man v. Kelly, 5 Hun, 283. 

In Merriman v. Moore, itis said: ‘ It isa rudi- 
mental principle that a party may sue on a prom- 
ise made on a sufficient consideration, for his use 
and benefit, though it be made to another, and 
not to himself. Hoff’s Appeal, 24 Pa. St. 200; 
Townsend v. Long, 77 Pa. St. 143; Justice v. 
Tallman, 86 Pa. St. 147. 

In Putney vy. Farnham, 27 Wis. 187, it was 
held that,in case of simple contract, where one 
makes a promise to another for the benefit of a 
third person, such third person may maintain 
an action upon the promise, though the 
consideration does not move from him. ‘This, 
we think, is a correct statement of the law, 
and it is decisive of the case, as the petition clearly 
shows a promise of the defendant made to another 
for the benefit of the plaintiff. 

The judgment of the district court is therefore 
reversed, and the cause remanded for further 
proceedings. 


Nore.—The rule that a third party, for whose bene- 
fit a contract was made, may sue the promisor on the 
contract, though the promise was not made to him 
and the consideration did not move from him, seems to 
have met with approval in England at one time;! but 
the contrary rule is now well established.? 


1 Dutton v. Pool, Vent. 318; 2 Lev. 210. 
2 Tweddle v. Atkinson, 1 Best & 8. 398; Gurrin v. Ko- 
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The later English rule has been adopted by several 
American courts,3 but generally with the exception 
that where one receives money from another under 
promise to pay it to a third person, or where one ow- 
ing money to another promises to pay it to a third 
person, such third person may sue on the contract. 
Yet, where any contract is made forthe benefit of one, 
a stranger to the contract, the weight of American 
authority is in favor of the rule which allows such 
third party to maintain an action on the contract, or 
advantage may be taken of it by way of set-off.6 

The doctrine of many cases does not expressly, at 
least, limit the right of third parties to sue to cases in 
which the contract was intended primarily for their 
benefit;? but a rule permitting the party to be bene- 
fited to sustain an action at law on the contract, modi- 
fied by such alimitation is, we think, best approved by 
reason and authority.§ 

In Simon v. Brown, 68 N. Y. 355, the court said: “It 
is not every promise made by one to another from the 
performance of which a benefit may inure to a third, 
which gives a right of action to such third person, he 
being neither privy to the contract nor to the consider- 
ation. The contract must be made for his benefit as 
its object, and he must be the party intended to be 
benetited.” 

After a third person has assented to a contract made 
for his benefit, the parties making the contract can- 
not rescind it.® 


pera, 3 Hurl. & Co. 694; Chesterfield & M, 8. C. C. v. 
Hawkins, Jd. 677; Gresty v. Gibson, 4 Hurl. & Co. 28; Price 
v. Easton, 4 B. & A. 483; Storer v. Gordon, 3M. & 8. 308; 
Hybart v. Parker, 4 C. B. (N. 8.) 209; Reeves v. Watts, L. R. 
1Q. B. 412; Gray v. Pearson, L. R. 5, C. P. 568; Evans v. 
Hooper, 1 Q. B. Div. 45; Eley v. Assurance Co., 1 Exch. 
Div.88; In re Empress E. Co., 16 Ch. Div. 185. 

8 Clapp Vv. Lawton, 31 Conn. 95; Meech v. Ensign, 49 Jd. 
191; Treat v. Stanton, 14 Jd. 445; Carr v. Nat. Security 
Bank, 107 Mass. 45; Morrill v. Richmond, 136 Jd. 93; Ex- 
change Bank of St. Louis v. Rice, 107 Jd. 37; Mellen v. 
Whipple, 1 Gray, 317; Dow v. Clark, 7 Jd. 198; Johnson 
v. Foster, 12 Met. 167; Halsted v. Francis, 31 Mich. 113; 
Monaghan vy. Agricultural F. Ins. Co. 53 Jd. 238; Owings v. 
Owings, 1 Har. & G. 484; Ross v. Milne, 12 Leigh (Va.), 204. 

4 Carnegie v. Morrison, 2 Met. 381; Carr v. Nat. Security 
Bank, 107 Mass. 45; Owings v. Owings, 1 Har. & G,. 4>4. 

5 Snell v. Ives, 85 Ill. 279; Beasley v. Webster, 64 Id. 458 ; 
Helms v. Kearns, 40 Ind. 124; Johnson v. Knapp, 36 Ia. 
616; Bishop v. Stewart, 13 Nev. 25; Alcalda vy. Morales, 3 
Id, 182; Rubling v. Hackett, 1 Jd. 360; Miliani v. Toguini, 
7 Pac. Rep. 279; Cumberland v. Codrington, 2 Johns. Ch. 
229; Lawrence v. Fox, 20N. Y. 268; Farley v. Clevcland, 4 
Cow. 482; Cleveland v. Farley, 9 Jd. 639; Thompson vy. 
Thompson, 4 Ohio, St. 333; Cooper v. Foss, 15 Neb. 515; 
Merriman v. Moore, 90 Pa. St. 78; Justice v. Tallman, 86 Jd. 
147; Townsend v. Long, 77 Jd. 143; Hoff’s Appeal, 24 Jd. 
200; Beers v. Robinson, 9 Jd. 229; Hendrick vy. Lindsay, 93 
U. 8. 148; Morgan v. Overman, 8. M. Co. 37 Cal. 534, and 
see sub-note7. 

6 Green v. Morrison, 5 Colo. 18. 

7 Winninghoff v. Wittig, 24 N. W. Rep. 912; Ricard v. 
Sanderson, 41 N. Y. 179, Carman vy. Kelly, 5 Hun, 283; D. & 
H. Canal Co. v. Westchester Co. Bank, 4 Denio, 97; Joslin 
v. N. J. Car Spring Co., 36 N. J. L. 141; Bristow v. Lane, 21 
Ill. 194; Brown v. Strait, 19 Jd. 88; Clymer v. De Young, 
54Pa. St. 118; Hoff’s Appeal, 24 Jd. 200; Kimball v. Noyes, 
17 Wis. 695; McDowell v. Law, 35 Jd. 171; Bassett v. 
Hughes, 43 Jd. 319; Houghton v, Milburn, 54 Jd. 554. And 
see sub-note 5. 

8 Greenwood v. Sheldon, 31 Minn. 254; Ferris v. Carson 
Water Co., 16 Nev. 44; Garnsey v. Rogers, 47 N. Y. 233; 
Merrill v. Green, 55 Id. 270; Blymire v. Boistle, 178. & R. 
182; Anderson v. Fitzgerald, 21 Fed. Rep. 294; Austin v. 
Seligman, 18 Jd. 519; National Bank v. Grand Lodge, 98 
U. 8S. 123. 

9 Davis v. Colloway, 30 Ind. 112; Basset v. Hughes, 43 
Wis. 319; Putney v. Farnhan, 27 Jd. 187. 





Where A, owing B, promises him to pay B’s debt to 
C, such a promise is not a promise to pay the debt of 
another within the meaning of the statute of frauds, 
and is not void when resting in parol.!0 Some cases 
distinguish between actions on simple and sealed con- 
tracts by third parties to be benefited, and sustain 
action on simple contracts only; but this distinction 
appears to have no foundation in reason, and has been 
rejected in some well considered cases.!2 

Where the vendee of property agrees as considera- 
tion therefor to pay debts of the vendor, some courts 
permit the creditors of the vendor to sue the vendee 
on such agreement only when the debts due them are 
specifically set forth in the agreement; while other 
courts permit the vendor’s creditors to sue on an 
agreement to pay all debts though not ennumerated.'4 

Where the grantee of real property, subject to in- 
cumbrance, promises to pay the incumbrance as con- 
sideration for the property, in whole or part, the 
owner of the incumbrance, according to the weight of 
authority, may sue the grantee personally on the prom- 
ise.5 The Supreme Court of Nebraska, in Cooper v. 
Foss,!6 said: ‘*The holder of a note and mortgage, 
where a third party has bought the mortgaged prem- 
ises, and as the whole ora part of the consideration 
thereof has agreed with the mortgagor to pay the 
mortgage debt, can sue such third person therefor, 
with or without foreclosure, or upon foreclosure, if 
there is a deficiency, can take judgment against him 
therefor.” 

It has been denied that a second mortgagee is liable 
personally to a first mortgagee upon such a promise, 
though a grantee would be.!’7 And by the same court 
it was decided that a grantee would not be liable for 
any deficiency upon a foreclosure and sale of the 
mortgaged premises where the grantor was not per- 
sonally liable, though the grantee promised to pay the 
entire mortgage debt.5 This latter doctrine has been 
disputed by another court.!9 

But a mortgagee cannot sue a grantee personally on 
his promise tothe grantor to pay the mortgage debt in 
those States where a third person cannot maintain 
an action generally ona contract for his benefit, but to 
which he is not a party, and the same rule obtains in 


10 Bristow v. Lane, 21 Ill. 194; Brown v. Strait. 19 Id. 88; 
Johnson v. Knapp, 36I1a. 616; Farley v. Cleveland, 4 Cow. 
432; Cleveland v. Farley, 9 Jd. 639; Clymer v. De Young, 
54 Pa. St. 118; Townsend v. Long, 77 Jd. 148; Alcalda v. 
Morales, 3 Nev. 132; Putney v. Farnham,27 Wis. 187. But 
contra, Clapp v. Lawton 3 Conn. 95. 

ll Hinkley v. Fowler, 15 Me. 285; Millard v. Baldwin, 3 
Gray, 484; Joslin y. N. J. Car Spring Co., 36 N. J. L. 14). 

12 Houghton v. Milburn, 54 Wis. 554; Bassett v Hughes, 
43 Id. 319; McDoweli v. Law, 35 Jd. 171; Kimball v. Noyes, 
17 Id. 695. And see sub-note 14. 

18 Arnold v. Lyman, 17 Mass. 400; Morrill v. Richmond, 
136 Id. 92; Dow v. Clark, 7 Gray, 198; Merrill v. Green, 55 
N. Y. 270. : 

14 Joslin v. N. J. Car Spring Co., 36 N. J. L. 141; Carman 
v. Kelly, 5 Hun, 283. 

15 Helms v. Kearns, 40 Ind. 124; Follansbee v. Johnson, 
28 Minn. 311; Stariha v. Greenwood, Jd. 521; Ruhling v. 
Hackett, 1 Nev. 360; Ricard v. Sanderson, 41 N. Y. 179; 
Cumberland vy. Codrington, 2 Johns. Ch. 229; Thompson 
v. Thompson, 4 Ohio St. 333; Hoff’s Appeal, 24 Pa. St. 
200 ;Urquhart v. Brayton, 12 R. I. 169. 

16 15 Neb. 515; Halsey v. Reed, 9 Paige, 446; Marsh v. 
Pike, 10 Id. 595. * 

17 Garnsey v. Rogers, 47 N. Y. 233. 

18 Vrooman v. Turner, 69 N. Y. 280; King v. Whitely, 10 
Paige, 465. 

19 Merriman v. Moore, 90 Pa. St. 78. 
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some States where the third person must be the one to 
be primarily benefited in order to sue.2° 
Lincoln, Neb. Cuas. A. ROBBINS. 


20 Meech v. Ensign, 49 Conn. 191; Mellen v. Whipple, 1 
Gray, 317. 
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1. AGENCY—Principal and Agent—Assignment by— 
Replevin by Principal—Conditional Sale — Rev. 
Stat. Mo. 1879, § 2507.—A consignment of 
merchandise by a manufacturer to a merchant to 
be sold on commission is not within Rey. Stat. Mo. 
1879, § 2507, providing that conditional sales and 
transactions of that nature shall be void as to sub- 
sequent purchasers in good faith, and creditors, 
unless the contracts therefor be in writing, exe- 
cuted, acknowledged, and recorded like chattel 
mortgages, and the manufacturer may maintain 
replevin against the assignee of the consignee for 
the recovery of so much of the merchandise as re- 
mained in the consignee’s hands unsold at the 
time of the assignment for the benefit of the con- 
signee’s creditors.— Peet v. Spencer, S. C. Mo., 
Dec. 20, 1886; 2S. W. Rep. 404. 


to 


ATTACHMENT— Wrongful Attachment—Damages 
— Value of Goods—False Grounds—Instruction— 
Appeal — Abusive Language of Counsel — No 
Ground for Reversal.—In an attachment suit on 
promissory notes before due, where defendant re- 
convenes for damages, and recovers judgment, the 
measure of damages for unlawfully seizing and 
selling a stock of goods under attachment, is the 
value of the goods seized at the time and place of 
the seizure, with legal interest thereon, and the 
jury may be justified in finding the value of the 
goods to be that placed upon them by defendant, 
though at the auction sale, under the attachment 
they may have sold for much less. In an attach- 
ment suit on notes not due, where defendant re- 
convenes for damages, alleging solvency, the court 
is justified in refusing to instruct the jury, at 
plaintiff’s request, that if defendant was using the 
money derived from the sale of his goods for his 
private purposes, or placing it where creditors 
eould only reach it at his pieasure, and not with 





oo 


a 


o 


the intention of paying it over in the regular 
course of business to his creditors, that would 
constitute a good ground of attachment, and they 
could not find damages for defendant; such ac- 
tion, where defendant is solvent, being no ground 
for attachment, and his solvency being a question 
forthe jury. Where, on the trial of an attach- 
ment suit, in which defendant reconvenes for 
damages, defendant’s counsel, in addressing the 
jury, uses abusive language against the attaching 
creditor, the appellate court will not reverse for 
the use of such language, except where the pre- 
ponderance of evidence is against the verdict, or 
an excessive verdict seems to have been produced 
by such conduct.— Willis v. Lowry, 8. C. Tex., 
Oct. 22, 1886; 2S. W. Rep. 449. 


. BANKS AND BANKING— Deposit — Payment of 


Wife’s Money on Trustee Process Against Hus- 
band.—In an action by a married woman against a 
savings bank for money had and received by the 
defendant to the plaintiff’s use, where the answer 
admits a deposit in the plaintiff’s name, but claims 
that a part was held and paid under trustee 
process against the plaintiff’s husband, and, on 
the trial, the plaintiff testified that the money was 
her own, and her husband, who was regarded by 
the bank as the principal, disclaims the fund, the 
the court should not direct a verdict for the de- 
fendant.— Townsend v. Webster, etc. Sav. Bank, 
8. J. C. Mass., Jan. 4, 1887; 9 N. E. Rep. 521. 


. BENEVOLENT SOCIETIES — Designating Bene- 


ficiary—Articles of Incorporation — Widows’ and 
Orphans’ Fund.—The articles of incorporation of 
a benevolent association provided that the object 
of the association was to “provide benevolence and 
charity by establishing a widows’ and orphans’ 
fund, from which, on satisfaetory evidence of the 
death of amember, * * * a sum, not exceed- 


, ing $2,000, shall be paid to his family, or as he 


may direct.” Held, that this provision did not re- 
strict the designation of the beneficiary to mem- 
bers of the family of the member, and the member 
had absolute power to designate who the bene- 
ficiary should be.—Mitchell v. Grand Lodge Iowa 
Knights of Honor, 8. C. Ia., Dec. 15, 1886; 30 N. 
W. Rep. 865. 


. CONDITIONAL SALE— Bailment — Replevin. — N 


agreed to purchase certain machines from W, and 
gave notes for the same, which he agreed to pay 
upon magurity. W agreed to deliver a bill of sale 
for the machines, and a license to use the same 
upon payment of said notes at maturity; in the 
meantime the machines were to be delivered to N, 
but to remain the property of W pending the 
maturity of the note, and in default of payment 
thereof in full, and sums paid on account were to 
be treated as rent for the machines. C,a judg- 
ment creditor of N, levied on the machines while 
they were in the latter’s possession, and subse- 
quently bought them in at sheriff’s sale, where- 
upon W commenced an action of replevin against 
him. Held, that this was a case of a conditional 
sale on credit, followed by a delivery of possession, 
with a provision to convert the sale into a bail- 
ment if the price should not be paid. Held, fur- 
ther, that the latter provision was not sufficient to 
convert the contract into a bailment ab initio.— 
Wire Book Sewing Mach. Co. v. Crowell, 8. C. 
Penn., Jan. 17, 1887; 19 Weekly Notes Cases, 55. 
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6. CONTRACT—Newspaper—Proprietor and Editor 
—Custom of Business— Salary — Companies Act 
1862 (25 and 26 Vict.c. 89),§ 138.—A con- 
tract was entered into between a newspaper com- 
pany and C, whereby the company agreed to em- 
ploy C, as editor of a paper, at the remuneration 
of £10 per week, for three months from the 15th 
of June, 1885. The contract was entered in the 
company’s minute-book. C continued in the em- 
ployment of the company after the 15th of Septem- 
ber, 1885, until the 27th of January, 1886, when the 
company was voluntarily wound up. C took out 
a summons, under § 138 of the companies act 1862, 
asking that the liquidator should admit him to 
prove as a creditor of the company, in respect of 
one year’s salary, on the ground that he was en- 
titled to reasonable notice or one year’s salary. 
The point was raised whether the court would add 
to the terms of the contract a custom or usage of 
the business to employ an editor for a year, or pay 
him a year’s salary instead. {Held, that, as the 
contract sued upon was for a term certain, the al- 
leged custom or usage was inconsistent with the 
contract, and could not be added to the contract.— 
Re Illustrated Newspaper, etc. Pub. Co., Ch. 
Div., Chitty, J.; London Law Times, Dec. 25, 1886. 
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Sale — Promissory Note— Acceptance of 
Offer—Modification of —If A, who is lending his 
aid and credit to B, and who holds security from 
B for liabilities to be incurred, examines with B 
certain rags, the property of C, and offers there- 
for six aad a quarter cents per pound, which is re- 
fused, and B subsequently, without his knowl- 
edge, purchases the rags for seven cents per 

«pound, paying in cash three fourths of a cent of 
that price, and having charged to A the balance of 
six and a quarter cents, there is no contract bind- 
ing on A, nor is he liable to C on a note given by 
him in payment of the balance while in ignorance 
of the circumstances of the sale.—Patton v. Taft, 
8. J. C. Mass., Jan. 4, 1887; 9 N. E. Rep. 517. 


8. CRIMINAL LAaw—Arson.—Threats made by res- 
pondent, to burn the same building he is charged 
in the indictment with burning, may be shown in 
evidence. When a judge, in a cherge tothe jury, 
states a matter to be uncontroverted which one of 
the parties did controvert, his attention should be 
called to the mistake before the jury retire. To 
establish an alibi it must be shown that the de- 
fendant was so far from the scene of action as to 
render it impossible that he could have partici- 
pated. A verdict will not be invalidated because 
the presiding justice sent blank forms thereof with 
directions to the jury to seal up their verdict, after 
twelve o’clock Saturday night. When the parties 
are present and make no objections, they will be 
held to have waived any irregularity in receiving 
and recording the verdict of the jury.—/State v. 
Fenlason, S. C. Me., Dec. 18, 1886; 3 N. Eng. Rep. 
273. 


9. 





Indwitment — Forgery — Motion to 
Quash-—Section 2130, Mansf. Dig. Ark.—Aver- 
ring School-District to be a Corporation—Counts 
Charging Different Offenses — Election — Former 
Jeopardy—Discharge of Jury— Want of Jurisdic- 
tion—Seal of Court—Record—Evidence that the 
Same had been A ffixed by Clerk in Another County. 
—Where two indictments were found against two 
school directors, one being for the forgery ofa 





certain indorsement upon a school-warrant, and 
for the uttering of the paper so forged, and the 
other being for mutilation of the directors’ record, 
the two indictments were for different matters, 
and a motion to quash the first under section 2130, 
Mansf. Dig. Ark., was properly refused. An in- 
dictment of a school director, which fails to allege 
that a school-district is a corporation, is not 
defective on that account. Where an _ in- 
dictment charged school directors with forgery, 
and uttering a forged instrument as genuine, 
knowing it to be false and forged, the two offenses 
are separate and distinct; and, where they are put 
upon trial for both at the same time, the State 
will be required, on motion, to elect on which 
count it will proceed. Where, in the trial ofa 
criminal case, the court to which the cause was 
removed was without jurisdiction, because the 
seal of the court was not attached to the record, 
from which the cause was sent, and the jury which 
was impaneled to try the defendant was discharged 
for that reason, after being sworn, the defendant 
was not in jeopardy, and cannot avail himself suc- 
cessfully of that plea in a second trial for the same 
offense. In the trial of a criminal case in a court 
to which it had been removed on an application for 
a change of venue, the refusal of the court to per- 
mit the defendant to adduce evidence to show 
that the clerk of the court from which the 
cause was sent had affixed the seal of the court 
to the record in another county, is not erro- 
neous, as such evidence has no bearing on the 
issue of former jeopardy.—Ball v. State, 8. C. 
Ark., Dec. 28, 1886; 2S. W. Rep. 462. 


10. DEED — Reservation of Future Crops — Con- 
ditional Sale—Assignment—Promissory Note— 
Purchaser’s Right to Unassigned Security. — A 
reservation to the grantor, in a deed of real estate, 
of the crops to be grown thereon, as security for 
certain notes given for the purchase money, is not 
a conditional sale of such crops. Where one pur- 
chases a note, and does not take an assignment of 
the security, he acquires only an equitable right to 
such security, and cannot maintain an action at 
law in his own name for its conversion.— 
Batchelder v. Jenness, 8. C. Vt., Jan. 4, 1887; 7 
Atl. Rep. 279. 


11. DESCENT AND DISTRIBUTION — Will—Partial 
Intestacy—Estoppel—Claim Under Will and by 
Law.—Where a testator disposes only of a life- 
estate in his real property, leaving the fee undis- 
posed of by will, the law casts the fee upon his 
heirs according to the regular canons of descent; 
and an heir entitled to share therein according to 
the law of descent is not prevented from so doing 
by a clanse inthe will giving him “twenty-five 
dollars only of” the testator’s “‘real and personal 
property.” The legatee and heir, in such case, is 
not estopped by accepting the provision made him 
in the will, for his claim to an intenest in the real 
estate as heir, is not inconsistent with, and is in no 
way affected by the will— Thomas v. Thomas, S. 
C. Ind., Dec., 18, 1886; 9 N. E. Rep. 457. 


12. Divorce — Jurisdiction by Publication — 
Service — Cross-Bill — Cruelty and Iil 
Treatment—Both Parties at Fault.—In a suit for 
a divorce, upon the return of a subpena by the 
sheriff that he was unable to find defendant in his 
county after diligent inquiry, but that he had 
been informed that he was somewhere in the 
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State, which he believed to be true, but was un- 
able to learn his whereabouts, an affidavit made 
and filed by the solicitor for the complainant, 
stating that, as such, he had made diligent search 
and inquiry for and as to the place of residence 
and whereabouts of the defendant, and, after such 
search and inquiry, he was unable to find the de- 
fendant or his exact whereabouts; that his last 
known place of residence was in Sault St. Marie, 
Chippewa county, State of Michigan; and, that to 
the best of his knowledge and belief, derived from 
such search and inquiry, the defendant was then a 
resident of the State of Michigan—is a suflicient 
affidavit on which to base an order of publication 
against the defendant, and to give the court juris- 
diction of the cause. Where a wife filed a bill of 
divorce against her husband on the ground of 
cruelty and ill treatment, who answered and asked 
the benefit of a cross-bill praying for a divorce 
from her, and the evidence showed that both were 
to blame, held, that neither should be granted a 
divorce.—Morrison v. Morrison, S. C. Mich., Jan. 
6, 1887; 30 N. W. Rep. 903. 


13. DUREsSs—It does not constitute duress for -one 
who believes that he has been wronged to threaten 
the wrong-doer with a civil suit; and if the wrong 
includes a violation of the criminal law, it is not 
duress to threaten him with a criminal prosecu- 
tion.—Hilborn v. Bucknam, 8. C. Me., Dee. 9, 
1886; 3 N. Eng. Rep. 267. 


14. Equity — Specific Performance — Time of the 
Essence — Waiver — Notice of Revocation. — This 
was action for the cancellation of a contract for the 
sale of land, in which time was made essential. 
Held, upon a consideration of the findings of fact, 
that though the strict requirements of the contract 
as to time were waived by plaintiff, so as to entitle 
defendants to reasonable notice of her intention to 
determine the contract upon non-performance on 
their part, yet that by subsequently refusing to 
accept a proffered conveyance from the plaintiff on 
the sole ground that her title was not good, (when 
it was in fact unexceptionable,) they waived and 
surrendered their rights to further time or notice, 
and therupon the plaintiff was justified in putting 
an end to the contract.—Cummings v. Rogers, 8. 
C. Minn., Jan. 3, 1887; 30 N. W. Rep. 893. 


15. EVIDENCE—Negligence—Prior and Subsequent 
Careless Acts—Degrees of Negligence—Instruc- 
tions—Master and Servant—Father and Minor 
Son—Burden of Proof—Question fer Jury— Will- 
ful Misconduct of Servant — Law of the 
Road — Appeal — Waiver of Error. — In an 
action against a father and son jointly to rocover 
damages for the negligence of the son, who was a 
minor living with his father, in carelessly driving 
his father’s sleigh and team past the plaintiff’s 
sleigh on the highway so as to frighten the plaint- 
iff’s team, and injure his minor son, it is not error 
to admit evidence tending to prove that the de- 
fendant’s son had trained his father’s team to pass 
any vehicle on the road; that they had acted in 
that way a few days before and after the accident; 
and that the son was in the habit of driving the 
team for his father to church and elsewhere. In 
an action to recover damages for the negligence of 
the defendant, wiere the complaint charges gross 
negligence, it is not error for the trial court to re- 
fuse to charge upon the degree of negligence 
necessary to establish liability on the part of the 


16. 





defendant. In an action against a father and son 
jointly to recover for the negligence of the son, a 
minor, where itis charged that, at the time the 
plaintiff was injured, the son was acting as the 
servant of the father, it is not error to charge that 
“the presumption is that a minor child living with 
his father, and using his team and conveyance in 
and about the business of such father, is acting in 
his behalf and upon his direction, until the con- 
trary is made to appear by the evidence; this fact 
established, the burden to show that his son was 
not his servant is imposed upon the father,’’— 
where the court, in other parts of its ‘charge, has 
submitted to the jury the question whether or not 
at the time the negligence was committed, the 
son was in fact the servant of his father. Where 
two teams, each with a sleigh, come into close 
proximity to each other upon the highway, the re- 
spective drivers owe to each other the mutual 
duty, created by law, of proceeding with care and 
with reference to their shifting situations; and the 
master of each driver, being responsible for the 
performance of such duty by his servant, can no 
more escape liability fora failure therein, where it 
occurs through his servant’s gross negligence or 
wilful misconduct, than he can when it happens 
by reason of his servant’s want of ordinary care. 
A party who desired a more favorable instruction 
upon a point of law than the one given, should 
muke a request to that effect. In the absence of 
such request, the exception to the instruction given 
cannot be urged in error. The refusal to give in- 
structions is not error, where the point covered by 
the requests is embraced, in substance, in instruc- 
tions given.— Schaefer v. Osterbrink, 8. C. Wis., 
Dec. 14, 1886; 30 N. W. Rep. 922. 





Parol—As to Corroborative Facts — Deed 
—Execution and Delivery—Trial—Offer of Evi- 
dence—Materiality Must be Shown—Declarations 
—Res Geste—Grantor Adopting Signature—At- 
testation—Intention of Parties —Findings by the 
Court—Ultimate Facts—When Sufficient.— The 
issue being as to whether certain alleged deeds, 
conveying (through an intermediate grantee) the 
title of land from a wife to her husband, had ever 
in fact been executed and delivered (both hus- 
band and wife having since deceased), evidence 
that the consideration for the original conveyance 
of the property to the wife was paid by the hus- 
band, although not admissible to prove any use or 
resulting trust in favor of the husband, is compe- 
tent as a corroborative fact tending to show a rea- 
son for the subsequent transfer of the title to him. 
When an offer of testimony is made, it must be 
full enough to enable the court to see that it is 
material. The declaration of a party, to be 
admissible as a part of the res gestw, must 
be contemporaneous with, or at least so con- 
nected with, the main fact in issue as to con- 
stitute a part of the transaction, and thus derive 
credit from the main fact or act itself, to explain 
or characterize which it is offered in evidence. It 
is not necessary that a grantor should actually 
write his signature to a deed with his own hand. 
It is sufficient if written by the grantor’s au- 
thority, or adopted by him as his signature. To 
pass the title, it is not necessary that a deed should 
be witnessed. It is the signing and sealing that 
constitute an instrument a deed; following Mor- 
ton v. Leland, 27 Minn. 35; s. c., 6 N. W. Rep. 378. 
If a deed, after it is signed and acknowledged, is 
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so disposed of as to evince clearly the intention of 
the parties that it should take effect as a convey- 
ance, it is sufficient as a delivery. The facts re- 
quired to be found by the court are the ultimate 
facts forming the issues presented by the plead- 
ings, and not those merely evidentiary of them. 
Neither evidence, argument, nor comment has any 
legitimate place in findings of fact. Findings are 
sufficient if they cover all the issues made by the 
pleadings, and are sufficient as a foundation for a 
judgment, and the court is not required to set 
forth or explain the means or process by which he 
arrived at such findings.—Conlan v. Grace, S. C. 
Minn., Dec. 22, 1886; 30 N. W. Rep. 880. 


17. Mistake —Will.— A mistake in a 
will cannot be corrected by parol evidence; but, 
where a general description of property devised is 
given, followed by a specific description, facts may 
be proved to estabiish a mistake in the specific de- 
scription. Thus, where the will devises property, 
described as owned by the testator in a particular 
section, it may be proved what parcel he did own, 
although it may not be the one specifically de- 
scribed.—Pocock v. Reddinger, 8. C. Ind., Dee. 21, 
1886; 9 N. E. Rep. 473. 


18. Fraups—Statute of—Pleading —When Defense 
Waived if not Pleaded—Vendor and Purchaser— 
Bona Fide Purchasers, Who are.—In an action for 
specific performance of a contract to sell lands, 
defendant must plead his defense that the contract 
was not in writing, and, therefore, void under the 
statute of frauds, in his answer; otherwise the 
defense is waived. A purchaser, with knowledge 
of prior sale to another, is not a purchaserin good 
faith, and stands in no better position than the 
vendor.—Maybee v. Moore, 8. C. Mo., Dec. 20, 
1886; 2S. W. Rep. 471. 


19. Girt—Donatio Causa Mortis—Requisites— De- 
posit in Savings Bank.—A deposited money in a 
savings bank in his own name, “‘payable, also, to B 
in case of death of A.” Held, that this did not 
constitute a valid donatio causa mortis; it not ap- 
pearing that the alleged gift was made during the 
illness or peril of the donor, and in contemplation 
and expectation of death which resulted there- 
from — Parcher v. Saco & Biddleford Savings 
Bank, 8. J.C. Me., Dec. 10, 1886; 7 Atl. Rep. 264. 








20. HUSBAND anD Wirre—Separate Estate of Wife 
—How Bound in Missouri—Lis Pendens—Mort- 
gage—Deed of Trust—Notice—Married Women— 
Judgment—Collateral Attack—Action for Lien on 
Lands of Married Woman.—It is well settled in 
Missouri that a married woman, as to ber separate 
property, is to be regarded as a feme sole, compe- 
tent to contract debts which will bind her separate 
estate, whether it be named or referred to or not 
in the contract out of which the debt arises. A 
notice of lis pendens, filed in an action to recover 
on a debt contracted by a married woman, and to 
effect a lien therefor on her lands, under the 
statute in regard to equitable liens, which pro- 
vides that such proceedings may be had for an 
equitable right, is constructive notice to one 
taking a deed of trust of the lands after such no- 
tice is filed, and he takes subject to that claim. 
The circuit courts in Missouri have jurisdiction 
of equitable actions to recover on debts of married 
women, and to establish and foreclose liens there- 
for on their lands; and a decree rendered in such 





an action is, therefore, valid, though it should be 
erroneous and irregular, and is not subject to 
collateral attack in an action of ejectment for lands 
affected by such decree.—Rosenheim v. Harstock, 
S. C. Mo., Dec. 20, 1886; 28. W. Rep. 478. 


21. INSANE PERSONS — Setting Aside Deed—Evi- 
dence— Opinion of Non-Expert—Equty—Fraud— 
Third Party Signing Deed—Evidence’ of Intent 
Only.—Where the issue is as to mental capacity to 
execute a deed, evidence of the party’s business 
acts at or about the time of making the deed, and 
of his declarations, oral and written, tending to 
show his comprehension or non-comprehension of 
daily occurrences in his business, is proper. On 
such issue, a witness, though not an expert, who 
has testified to the party’s acts and declarations, 
may be asked his opinion, based on those facts, of 
the mental capacity of the party. The name of a 
grantor in a deed having been subscribed by an- 
other person, and the issue being, did the grantor 
direct such persen to subscribe his name? and the 
evidence on the point being in direct conflict, it is 
proper to show that, within a short time before, 
the grantor directed the deed to be prepared and 
intended to execute it.— Woodcock v. Woodcock, 
8. C. Minn., Dec. 18, 1886; 30 N. W. Rep. 894. 


22. InsURANCE— Life Insurance — Default in Pre- 
miums — Forfeiture — Paid-up Policy — Giving 
Note—Right to Paid-up Policy.—Where a life 
policy provided that, upon failure of the insured 
to pay the annual premiums as they matured, the 
policy should become void, but a prospectus issued 
by the company, and shown the insured at the 
time he took out the policy, provided that, after 
the assured had paid four annual premiums, he 
should be entitled to a paid-up policy for the cash 
value of such premiums, less the cost of insur- 
ance, held, the company was bound by the state- 
ments of the prospectus, and appellee, having 
made such payments, was entitled to the paid-up 
policy. Where insured, being in default for a 
payment on a life policy, gave his note, agreeing, 
if he failed to pay the note at maturity, the policy 
should be void, held, he failing to pay the note, his 
rightto a paid-up policy for the value of premiums 
he had already paid in was not destroyed, though 
the policy was in other respects terminated. 
Where a life policy provides that the assured shall 
forfeit his right to a paid-up policy unless he sur- 
renders his policy within thirty days after he 
makes default in payment of a premium, such for- 
feiture is non-enforceable.—Southern, etc. Ins. 
Co. v. Montague, Ct. App. Ky., Jan. 6, 1887; 2 S. 
W. Rep. 443. 








23. Mutual Benefit Association—Non- 
Payment of Dues—Forfeiture—Secretary, Powers 
of—Statement as to Payment of Dues—Defenses 
to Policy—Misrepresentations by Insured — Res 
Adjudicata.—Where the by-laws of a mutual 
benefit life insurance company gave it the right to 
forfeit a policy for non-payment of dues by the in- 
sured for thirty days, a custom of the company to 
allow an extra ten days before enforcing the for- 
feiture, does not give the insured the right to 
claim the extra timein all cases. The ‘statement 
of the secretary of a mutual benefit association to 
the insured that be need not pay his dues until 
certain charges then pending against him, which, 
if true, made the policy forfeitable, were disposed 
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of” is not ultra vires, but binds the company. Where 
the by-laws of a life insurance company provide 

’ that, if the insured misrepresent his habits as 
temperate, the board of directors, upon hearing, 
may drop his name from membership, the action 
of the board upon the charge is conclusive and 
res adjudicata, and it cannot afterwards be raised 
in a suit on the policy after the death of the in- 
sured.—Jones v. National, etc. Ass’n., Ky. Ct. 
App., Jan. 6, 1887; 2S. W. Rep. 447. 


aA. ——Revival —!Authority of Company’s 
Officers—Knowledge of Breach of Condition.—A 
policy of life insurance contained a provision that, 
if the insured should become so far intemperate 
as to impair his health, or induce delirium tremens, 
it should become void. The insured allowed the 
policy to become forfeited, but, being indebted to 
the plaintiff, he transferred it to him, atid the 
plaintiff arranged with the president of the com- 
pany for its revival, and paid the sums required to 
keep the policy in force until the insured’s death, 
which happened shortly after the revival. The 
president of the company knew the habits of the 
deceased at the time of the revival, and that he had 
become so intemperate as to injure his health. 
Held, that the knowledge of the president must be 
regarded as the knowledge of the company, that 
the company was bound by his acts in permitting 
the revival orrenewal of the poiicy, and that the 
plaintiff could recover under the policy. Former 
opinion, 7 Pac. Rep. 295, overruled.— Pomeroy v. 
Rocky Mountain Ins. & Sav. Inst., 8. C. Colo., 
Oct. 19, 1886; 12 Pac. Rep. 153. 


25. JUDGMENT—Amendment—Imperfect Judgment 
—Intention of Court not Ascertainable Outside of 
Record.—The trial judge found that defendant ex- 
ecuted the note and acceptauce sued on, and ren- 
dered judgment for $ After the expiration 
of the term of this judge, plaintiff’s attorney made 
a motion before his successor, at a subsequent 
term of court, to incorporate the amount of said 
note and acceptance in the judgment, showing by 
affidavit that such was the intention of the judge 
who rendered the judgment, and that the failure 
to do so was by mistake. The motion was over- 
ruled. Held, that the court could not look beyond 
the record to find the intention of the judge ren- 
dering the judgment; and this did not show his 
intention to be to incorporate the amount of the 
note and acceptance in the record.—Giddings v. 
Giddings, 8. C. Ta., Dee. 21, 1886; 30 N. W. Rep. 
869. 


26. Satisfaction—Decision on Appeal—Motion 
to Satisfy—Practice.—The decision of the su- 
preme court, on an appeal in a case determining 
the proportion of the judgment to which as be- 
tween himself and his co-plaintiff the appellant is 
entitled, becomes the law of the case to the extent 
thus determined, and upon a tender thereof by the 
defendant he becomes entitled to a satisfaction of 
the judgment. Where the findings in a cause show 
that two plaintiffs are entitled to recover, and 
show the share or interest which each plaintiff has 
in the subject-matter of the litigation, neither oral 
testimony nor affidavits can be received, on a mo- 
tion to have the judgment satisfied, to show that 
the interest of the plaintiffs in the judgment is 
other or different from that shown in the findings. 
—Haggin v. Clark, 8. C. Cal., Dec. 27, 1886; 12 
Pac, Rep. 478. 











27. 








Setting Aside Default—Stipulation Ex- 
tending Time to Answer.—A complaint was filed 
on tne 5th day of January, 1884,and on the same 
day it was stipulated with the defendants that 
they should have until the eleventh of the month 
in which to answer. On the ninth of the month 
this time was extended “ to, and to include, Feb- 
ruary 17, 1884,”” which was Sunday and a holiday. 
On the eighteenth of the month a default was en- 
tered, and a judgment rendered in favor of plaintiff 
for the amount of his demand, and costs. A 
notice of motion was then served and filed by the 
defendants, on the same day, to set aside the judg- 
ment, and allow an answer to be filed. Heid, that 
although the stipulation was not filed or entered 
in accordance with snbdivision 1, § 283, Code Civil 
Proc. Cal., and was not, therefore, legally binding 
upon the trial court, yet, as the defendants seem to 
have relied upon it in good faith as giving them the 
right to answer on the said eighteenth day of Feb- 
rucry, the judgment should be set aside, and de- 
fendant allowed to file his answer.—Blackwood v. 
Cutting Packing Co., 8. C Cal., Dec. 28, 1886; 12 
Pac. Rep. 493. 


28. LimIraTions—Statute of—Easements—Fiow- 


age—Twenty Years—Delay in Bringing Action— 
Estoppel by Conduct—Existing Nwsanee.—By 
analogy, the provisions of the statute of limita- 
tions with regard to actions for the recovery of 
real property of which the owner is disseized, will, 
in the absence of any special statute on the subject, 
apply equally to easements adversely used. Hence, 
to acquire a right by prescription to flow the lands 
of another, there must be twenty years’ uninter- 
rupted adverse user or enjoyment. Mere delay in 
commencing asuit, or even acquiescence in the act 
of the defendant, (unless under circumstances that 
would create an equitable estoppel) short of the 
period of twenty years necessary to give defend- 
ant a right by prescription to flow plaintiff’s land, 
will not bar his right of action to abate a dam, 
eausing the overflow, as an existing nuisance.— 

Mueller v. Fruen, 8. C. Minn., Dec. 22, 1886; 30 N. 
W. Rep. 886. 


29. ManpaMuUS—Motion to Quash—Afidavit For.— 


On a motion to quash awrit of mandumus com- 
pelling a State officer to redeem certain bonds in 
accordance with a State law, an affidavit which 
states, insubstance, that the validity of the bonds 
had been passed on in the Uuited States courts is 
insufticient.—Kahn v. Bauer, 8. C. Cal. Dee. 22, 
1886; 12 Pac. Rep. 477. 


30. MORTGAGE—Assumption by Purchaser—Cred- 


itormay Enforce When.—Where a purchaser as- 
sumes the payment of a debt owing by his vendor 
to a third person, or where he expressly agrees to 
pay off an incumbrance out of the purchase price, 
such agreement inures to the benefit of the cred- 
itor, and may be enforced in equity; but this rule 
is not applicable where there is no promise to pay, 
but simply anagreement that the purchaser shall 
have that privilege if he so desires.— Ayres v. Ran- 
dall, 8. C. Ind., Dee. 21, 1886; 9 N. E. Rep. 464. 


31. OFFICERS—State Oficers—Sheriff not a State 


Officer—Const. Mo., Art. 6, § 17, and Amend. 
1884, § 5, (Laws Mo. 1883, p. 216)—Prohibi- 
tion—Estoppel.—In Missouri, a sheriff is not a 
“ State officer,” withinthe meaning of the consti_ 
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tution of Missouri, art. 6, § 11, and fifth section of 
amendment thereto adopted in 1884 (Laws Mo. 
1883, p. 216), giving the Supreme Court ofMissouri 
exclusive appellate jurisdiction in causes where 
“any State officer is a party;” and the words 
** State officer,”? as used in the constitution, are to 
be construed in their popular sense, and refer only 
to officers whose official duties and functions are 
co-extensive with the boundaries of the State. 
A State officer is not a party in a cause in which he 
neither sues nor is sued as such officer; and where 
such an officer is sued as an individual, and not as 
an officer, but sets up in his answer that he is an 
officer, which plaintiff denies in his replication, 
and recovers judgment, and, on an appeal being 
taken, plaintiff argues and submits his. cause for 
judgment to the appellate court without suggest- 
ing that defendant is a State officer, and then 
petitions for a writ of prohibition on the ground 
that the court to which the appeal is taken has no 
appellate jurisdiction over a State officer, the 
supreme court,in exercising its discretion as to 
the granting or refusing such a writ, will take into 
consideration the action of the plaintiff in denying 
the fact of the defendant’s being such State officer. 
—State ex rel. v. Dillon, S.C. Mo., Dec. 6, 1886; 2 
S. W. Rep. 417. 


32. PARTNERSHIP—Liability of Separate Estate.— 


Upon assignment for the equal benefit of all credi- 
tors, by one partner, where there are no copart- 
nership funds, and no solvent partner, the joint 
creditors may come upon the separate estate pro 
rata with the separate creditors. — Alexander v. 
Gorman, S. C. R. I., Dec. 8, 1886; 7 Atl. Rep. 24. 


83. PAYMENT — Appropriation of Payment where 


Money is Paid Generally—Bond or Other Specific 
Debt—Mutual Running Accounts.—It is the set- 
tled rule in this State that when money is paid 
generally upon a bond or other debt, such pay- 
ment must be applied to the interest, if any, in 
arrears, and the balance to the principal. This rule 
does not apply to mutual running accounts. In 
such case, if interest is allowed upon one side it 
must be allowed upon the other. A was indebted 
to B, andintrusted him with the management and 
sale of certain property by sales of which the debt 
was to be paid: Held, that an account was prop- 
erly stated for B by crediting him with the amount 
of the original debt, and witheach item of expense 
properly incurred by him in connection with the 
property, calculating and adding to each item the 
interest thereon from its date to the date of its set- 
tlement, and by charging him with each amount of 
money received as consideration for the sale ofa 
portion of the property, or as rent therefor, simi- 
larly calculating and adding to each such item the 
interest thereon to the date of settlement.—Bell’s 
Appeal, 8. C. Penn., Jan. 3, 1887; 19 Weekly Notes 
Cas. 57. 


34. Promissory Notes—Church Debt— Voluntary 


Subscription — Consideration — Validity of. — 
Where aperson agreed to contribute a sum of 
money for the purpose of discharging a mortgage 
on church property, on cordition that the church 
would raise the balance by voluntary subscription, 
and the church, through its pastor, acting as 
its agent, promised to make the effort, and did 
make the effort, and performed the con- 
dition, the promise became obligatory, and 





a note giyen in fulfilment thereof was based upon 
a sufficient consideration, on which an action may 
be maintained for the use and benefit of the church. 
—Roberts v. Cobb, C. App. N. Y., Dec. 7, 1886; 9 
N. E. Rep. 500. 


85. SALE—Action for Price—Breach of Warranty— 
Defective Article-—Where one sold, as hemp, a 
number of stacks, which, upon examination after 
the sale, were found so largely composed of weeds 
that their distinctive character as hemp was lost, 
and such fact was unknown to vendee, and could 
not have been discovered by ordinary inspection, 
held, vendor could not recover any portion of the 
purchase money.—Fogg v. Rodgers, C. App. Ky., 
Dec. 9, 1886; 2S. W. Rep. 248. 


36. TRUSTS—Actions in Respect to Trust Property 
— Pleading — Account — Showing Misconduct of 
Trustee Not Alleged in Bill — Secured Creditor 
Claiming Property — Approving Unauthorized 
Acts of Trustee—Liability—Acts of Secured Cred- 
itor in Relation to Trust Property — Trustees — 
Powers—Acts Beyond Authority—Beneficiary Ac- 
cepting Proceeds of Unauthorized Transactions— 
Election}|— Charge for Loss on Note — Allowance 
for Discouting Paper — Disbursements in Suits 
Against Him—By Beneficiary — By Third Parties 
Collusion — Money Furnished to Settle Claims — 
Losses on Sales — Purchaser in Good Business 
Standing—Equity— Accounts of Trustee — Com- 
missioner to take Testimony—Jurisdiction—Sal- 
ary of Trustee.—In a suit to call persons to an ac- 
counting for the maladministration of a trust, the 
complainant is not required to set out in his bill 
the misdoings, as he cannot fully understand them 
until he has obtained disclosure, and any testimony 
is admissible bearing on the management of the 
trust, whether it tends to prove an allegation in 
the bill or not. Where a debtor conveys his prop- 
erty, by warranty deed, to his creditor, as security 
for his debt, and the creditor conveys it to trustees 
in trust to pay his debt from the income of the 
property, and then repudiates his debtor’s title to 
the property, and claims it as absolutely his, and 
approves of acts of the trustees beyond their au- 
thority, he is individually responsible for an injury 
resulting to the property from such acts. The 
fact that a creditor acted generously toward his 
debtor in giving him accommodations, and in re- 
ducing the amount of his claim, does not relieve 
such creditor from the duty of doing business on 
business principles in connection with trustees of 
the debtor’s property, held in trust to pay the 
debt. Itis beyond the scope of the authority of 
trustees of property held in trust to carry on a 
salt-making and lumber business ina particular 
place, to enter into an agreement with a company 
in another State to sell them unlimited supplies of 
lumber on time—thus practically putting a large 
portion of the trust property in another jurisdic- 
tion, and at a serious risk; nor have they authority 
to discount the commercial paper of such corres- 
pondent; and losses occurring by such transactions 
are chargeable on the trustees, where they fail to 
show the consent thereto of the owner of the trust 
property; and the fact that such owner took the 
property that was saved from such transactions, 
does not present a case of election which estops 
him from charging the losses tothe trustees. Pur- 
suing a trust fund in the hands of a misconducting 
trustee cannot be construed as a waiver of his de- 
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ficiencies. Where an overdue secured note is re- 
newed without the security, through no fault of a 
trustee, he is not chargeable with a loss occurring 
on such note. A trustee cannot charge for finan- 
cial assistance rendered in discounting paper, 
where it appears that he received the proper dis- 
count rates. A trustee is entitled to disburse- 
ments made in a suit against him by the owner of 
the trust-estate for an accounting; and also in 
suits against him as trustee by third parties, where 
there is no evidence of collusion on his part with 
the parties bringing such suits. A trustee is en- 
titled to credit for money furnished to settle 
claims against the trust property, when such act is 
not beyond the reasonable judgment of business 
men. A trustee is not chargeable with losses oc- 
curring on a sale of goods toa person whose re- 
sponsibility he has no reason to doubt, and who 
appeared to be in good credit at the time of the 
sale. A commissioner to take testimony on an 
accounting of a trustee has no jurisdiction to de- 
cide when the salary of the trustee shall cease.— 
Loud v. Winchester, 8. C. Mich., Jan. 6, 1887; 30 
N. W. Rep. 896. 


87. Ways—Private—Prescription—Adverse Posses- 
sion—Limited Consent of Owner of Servient Es- 
tate—Question for Jury.—The iaws of California, 
fixing the time in which a right by prescription 
shall be acquired, have not changed the common 
law requirements as to the manner of acquiring 
such aright. It must still be by adverse pos- 
session; and one of the requisites of adverse pos- 
session being that it shall not be with the consent, 
express or implied, of the owner of the alleged 
servient estate, where, in an action to establish g 
right of way, the court finds that the use of the 
way by plaintiff, claiming title by prescription, 
was with the implied consent of the owner of the 
land over which the way passed, a judgment for 
defendant is proper. The question whether a 
possession is adverse is for the jury, or the court 
sitting as such, and,in an action to establish a 
right of way by prescription, the finding of the 
court on that question, in the absence of the testi- 
mony from the record, will be presumed to be 
correct.— Thomas v. England, 8. C. Cal., Dee. 28, 
1886; 12 Pac. Rep. 491. 


88. WiLL—Construction — Appointment of Trust 
Fund—Gift of Residue of Trust Fund.—A testa- 
tor, under a power contained in his marriage set- 
tlement, made in 1840, directed and appointed that 
the sum of £1,000, part of the trust funds com- 
prised in the marriage settlement, should remain 
and be in trust for his son G G absolutely; and the 
testator, as to all the residue of the trust funds, 
and all accretions therein, after the payment there- 
inbefore mentioned, directed and appointed that 
the same should remain and be in trust for his 
daughter, F G, absolutely. The testator died on 
the 6th of November, 1879. On the evidence, G 
G, who ieft England in 1864, was held to have died 
in the lifetime of the testator. The question was, 
whether the sum of £1,000, appointed by the testa- 
tor to G G, passed under the gift of the residue of 

the trust funds to F G, or passed as unappointed 

under the trust of the marriage settlement in de- 
fault of appointment. Held, that the sum of 
£1,000 passed under the gift of residue to the tes- 

tator’s daughter.—Re Goold’s Trusts, Ch. Div., 





39. 


40. 





Chitty, J., Dec. 18, 1886; London Law Times, Dec. 
25, 1886. 


“Children,” when a Word of Lim- 
itation and when a Word of Purchase.—A testator 
directed that his farm be divided into four equal 
parts, and devised one part to each of his four 
daughters, nominatim. He further directed “that 
the property devised to my daughters, do, at their 
death, all and singular, go to my daughters’ child- 
ren.” Upon a case stated to determine the inter- 
est of the testator’s daughters in this property, 
held, that the word “children” was a word of pur- 
chase, and the testator’s daughters had each a life 
estate in their respective shares of the farm, with 
a remainder over to their children in fee. Semble, 
that the word “children” in a will is always a word 
of purchase, except where the testator has also 
employed in his will the words “heirs of the 
body,” or “issue,” as descriptive of the same ob- 
jects.—A ffolter v. May, 8. C. Penn., Jan. 8, 1887; 
19 Weekly Notes Cases, 44. 








Gift Over—Determination of Prior 
Interest—Implied Condition.—A testator, by his 
will, dated in February, 1881, devised and be- 
queathed to his wife, A 8, the income arising from 
the whole of his estate during her life, provided 
she remained a widow; and from and after her 
decease, or when she married again, the testator 
devised and bequeathed the whole of his estate 
and effects, real and personal, to his daughter, K 
8, provided she had attained the age of twenty- 
one, and if she had not attained such age at the 
time of the decease of his wife, A S, or when she 
should marry again, the testator directed that the 
income from his estate should be applied to the 
maintenance of KS until she attained the age of 
twenty-one, and in the event of K S dying during 
the lifetime of his wife, A 8, then, at the decease 
of A S, the testator devised and bequeathed the 
whole of his above-mentioned estate oyer in favor 
of his brothers and sisters, as therein mentioned. 
The testator died in March, 1881, and his daughter, 
K S, died in June, 1881, under the age of twenty- 
one. The testator’s widow, A 8, married again in 
December, 1882. The question then arose whether 
the gift over to the testator’s brothers and sisters 
took effect on the marriage of A S, just as if the 
gift over would have taken effect on her death. 
Held, that the gift over took effect on the second 
marriage of A S, because the intention of the tes- 
tator was that the gift over should take effect upon 
the determination of the prior interest, either on 
the death or the second marriage of AS. Held, 
also, that the present case was within the princi- 
ples laid down by Kindersley, V. C., in Eaton v. 
Hewitt, 2 Dr. & Sm. 184, and cited by Jessel, M. 
R., in Underhill v. Roden,2 Ch. Div. 497.—Re 
Stanford; Stanford v. Stanford, Eng. High 
Court of Justice, Ch. Div., Chitty, J., Dec. 20, 
1886; London Law Times, Dec. 25, 1886. 
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QUERIES AND ANSWERS.* 


| Corr dents are req sted to draw up their answers n 
at form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 


QUERIES. 





Query No. 5.—A city incorporated in Texas under 
Art. 340 of Revised Statutes, as amended by 17th legis- 
lature, page 115, afterwards seek to abolish its corpo- 
rate existence under Art. 540 of Rev. Stat., which 
requires the county judge to “ order the election ” 
(proclaimit) on being persented a petition signed by 
fifty voters of the incorporation, and if at such election 
the vote is in favor of sustaining the corporation, can 
the expense of holding the election be collected off of 
the county, or ought the city to pay said expenses. 

D. M. S. 

Montague, Texas. 





. QUERIES ANSWERED. 
Query No. 16 [28 Cent. L. J. 148].—A, a physician, 
gave to B, as collateral security, to secure to Ba run- 
ning account not due, an orderon C, who was indebted 
to A. Bimmediately returns the order to A for col- 
lection and agrees to give a credit when the order is 
collected and amount paid to him. The order was 
never accepted by C, and he knew nothing of it. 
Afttrwards C pays his account to A, and, on demand 
from B, A fails to pay the money so received from C 
over to B. Is A guilty of embezzlement? Cite 
authorities. J. 
Answer.—After the transfer by A to B of the account 
due from C to A as collateral security, B had a special 
property in the account, and could sue A for interfer- 
ence therewith. Schouler on Bail. 200. By delivering 
the order to A for collection, B did not lose his interest 
therein. Idem, 187-8. If A failed to pay over the 
money collected he would be liable to a suit for con- 
version. Way v. Davidson, 12 Gray, 465; White v. 
Platt, 5 Denio, 269. The fact that A owned the ac- 
count and its proecds, subject to B’s interest therein 
as security, cannot operate to exclude an embezzle- 
ment, since a pledgor is admitted to be guilty of lar- 
ceny if he feloniously appropriates his own goods in 
the hands of a pledgee. 2 Bish. Crim. Law, § 790. But 
embezzlement is entirely a statutory offense, and the 
special law of each State must be examined. 2 Bish. 
Crim. Law, § 319. It is generally held that the employ- 
ment of the servantor agent need not extend beyond 
that one transaction. 2 Bish. Crim. Law, § 346. 








RECENT PUBLICATIONS. 





INDEXED-DIGEST of the New York Supreme Court 
and Court of Errors and Appeals Reports, as fol- 
lows: Coleman, 1 vol.; Coleman & Caines, 1 yol.; 
Johnson’s Cases, 3 vols.; Caines, 3 vols.; Caines 
Cases, 2 vols.; Johnson, 20 vols. ; Anthon, 1 vol.. 
Yates, 1 vol.; Lockwood, 1 vol.; Cowen, 9 vols.; 
Wendell, 26 vols.; Hiil, 7 vols.; Denio, 5 vols., in 
all 80 volumes, being of all reported cases at law in 
the series known as the New York Common Law 
Reports from the organization of the New York 
Judiciary to its reorganization under the Constitu- 
tion of 1848. Prepared and published by the Law- 
yers’ Co-operative Publishing Company. Roches- 
ter, N. Y. 1886. 

This is a book of reference which will prove very 
valuable to all practitioners who have occasion to con- 





sult those standard and sterling reports embraced in 
the series eovered by the digest. While it is true that 
most of these books are old, and in some respects have 
been superseded by later adjudications, it is also true 
that there still remains within these volumes a vast 
store of learning which has in no degree been im- 
paired by the lapse of time. The time has not yet 
come, aud will not at any early day, when citations 
from Johnson’s or Wendell’s reports will be received 
in any American court otherwise than with deference 
and respect. 


oo 


DIGEST OF DECISIONS of the Supreme Courts of Cali- 
fornia, Colorado, Kansas, Oregon, Nevada, Ari- 
zona, Idaho, Montana, New Mexico, Wyoming, 
Utah, and Washington, reported in the Pacific Re- 
porter, Vols. 1-10. With Tables of Cases reported 
(showing also page and volume where reported in 
State or Territorial Reports) Statutes cited, and 
construed, etc. By W. L. Murfree, Jr., Assisted by 
John C. Thomson, St. Paul, Minn. West Publish- 
ing Company. 1886. 


This isa very carefully prepared compilation of all 
the decisions reported in the first ten volumes of the 
Pacific Reporter. It is of course indispensable to 
those gentlemen of the tar who have been provident 
enough to preserve in permanent form the several 
volumes of the Reporter covered by Digest, and is 
hardly less valuable as a convenient book of reference, 
in which the practitioner will find succinctly stated, 
and accurately arranged, a large body of current law. 
The volume is well gotten up in the handsome style 
usual with the West Publishing Company. 








JETSAM AND FLOTSAM. 


PROMPT DECISION.—It is not unusual to find cer- 
tain people judging their neighbors from intuition 
rather than from evidence. Such brilliant rashness is 
mischievous enough in private life, but in the court- 
room itis even more out of place. 

Great difficulty was once experienced in collecting a 
jury, in one of the backwoods settlements of the far 
West. Eleven jurors had at length been sworn in, 
and there remained but one man to dispose of. He 
was a small, lean, lank fellow, with a very shrewd 
face and uncouth demeanor, and his apparel sug- 
gested the fact that he had never before been within 
sight or sound of civilization. 

He was asked the usual questions, whether he had 
formed any opinions about the case, whether he had 
any prejudice against the prisoner, or whether he was 
conscientiously opposed to capital punishment. To 
all these he returned a decided negative. 

Neither the judge nor the lawyers particularly liked 
the man’s manner, but it was late, and jurors were 
scarce; so he was accepted. 

In accordance with an old form, surviving strangely 
in out-of-the-way places, he was set before the alleged 
murderer, while the judge said, “Juror, look upon 
the prisoner; prisoner, look upon the juror.” 

When this command was given, the little man leaned 
forward, and for some moments scanned the culprit 
carefully from head to foot; then he raised his head, 
and, turning to the judge, said, in a firm: and solemn 
voice, ‘Yes, judge, I think he’s guilty!” 








